
 

 

UNITED STATES BANKRUPTCY COURT  
DISTRICT OF COLORADO 

 
In re: 
 
CLINE MINING CORPORATION, et al., 1 
 

Debtors in a Foreign Proceeding. 
 

 
Chapter 15 
 
Case No.  14-_____ (___) 
 
(Joint Administration Requested) 

DECLARATION OF KEN COLEMAN IN SUPPORT OF VERIFIED PETITIONS 
FOR RECOGNITION OF FOREIGN PROCEEDING AND EX PARTE APPLICATION 
FOR ORDER TO SHOW CAUSE WITH TEMPORARY RESTRAINING ORDER AND, 

AFTER NOTICE AND A HEARING, A PRELIMINARY INJUNCTION 

KEN COLEMAN, pursuant to 28 U.S.C. §1746, hereby declares as follows: 
 

1. I am a member of the firm of Allen & Overy LLP, counsel to FTI 

Consulting Canada Inc., the court-appointed monitor (the “Monitor”) and authorized foreign 

representative of Cline Mining Corporation, New Elk Coal Company LLC, and North Central 

Energy Company in a proceeding under Canada's Companies’ Creditors Arrangement Act, 

R.S.C. 1985, c. C-36, as amended, pending before the Ontario Superior Court of Justice, 

Commercial List. 

2. I respectfully submit this declaration in support of the Monitor’s Verified 

Petitions for Recognition of Foreign Proceeding and Related Relief and accompanying 

Memorandum of Law and Ex Parte Application for Order to Show Cause With Temporary 

Restraining Order and, After Notice and a Hearing, a Preliminary Injunction, Pursuant to 

Sections 1519 and 105(A) of the Bankruptcy Code (collectively, the “Chapter 15 Papers”). 

 

                                                      
1  The last four digits of the United States Tax Identification Numbers, or similar foreign identification numbers, as applicable, for the Cline 

Debtors follow in parentheses:  Cline Mining Corporation (6094); New Elk Coal Company LLC (0615); and North Central Energy 
Company (N/A). 
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3. Attached is a true and correct copy of each of the following documents: 

A. Affidavit of Matthew Goldfarb dated December 2, 2014 
 

B. Pre-Filing Report of FTI Consulting Canada Inc. 

4. Attached is a true and correct copy of each of the unpublished or foreign 

decisions cited in the Chapter 15 Papers: 

C. In re Angiotech Pharmaceuticals, Inc., No. 11-10269 (Bankr. D. 
Del. January 31, 2011); 

D. In re Angiotech Pharmaceuticals, Inc., No. 11-10269 (Bankr. D. 
Del. February 22, 2011); 

E. In re Arctic Glacier, Case No. 12-10605 (Bankr. D. Del. February 
23, 2012); 

F. In re Biltrite Rubber (1984) Inc., et al., No. 09-31423 (Bankr. N.D. 
Ohio April 2, 2009);  

G. In re Canwest Global Communications Corp., et al., No. 09-15994 
(Bankr. S.D.N.Y. November 3, 2009);  

H. In re Catalyst Paper Corp., No. 12-10221 (Bankr. D. Del. 
February 1, 2012); 

I. In re Destinator Tech. Inc., No. 08-11003 (Bankr. D. Del. May 23, 
2008); 

J. In re Destinator Technologies, Inc., No. 08-11003 (Bankr. D. Del. 
June 6, 2008);  

K. In re Klytie’s Developments, Inc., et al., Case No. 07-22719 
(Bankr. D. Colo. February 8, 2008); 

L. In re MAAX Corp., No. 08-11443 (Bankr. D. Del. August 5, 2008); 

M. In re MAAX Corp., No. 08-11443 (Bankr. D. Del. July 15, 2008); 

N. In re Madill Equipment Canada, et al., No. 08-41426 (Bankr. 
W.D. Wa. Apr. 2, 2008); 

O. In re Metcalfe & Mansfield Alternative Investments, et al., No. 09-
16709 (Bankr. S.D.N.Y. January 5, 2010);  

P. In re Muscletech Research and Development Inc. et al., Nos. 06 
CIV 538 and 539 (S.D.N.Y. March 2, 2006);  
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Q. In re Muscletech Research and Development Inc., et al, 06 CIV 
538 (S.D.N.Y. March 22, 2006); 

R. In re Nortel Networks Corp. et al., No. 09-10164 (Bankr. D. Del. 
February 27. 2009);  

S. In re Nortel Networks Corporation, et al., No. 09-10164 (Bankr. 
D. Del. August 31, 2009); 

T. In re Poseidon Concepts, Corp., et al., Case No. 13-15893 (Bankr. 
D. Colo. April 26, 2013); 

U. In re Poseidon Concepts Corp., et al., Case No. 13-15893 (Bankr. 
D. Colo. May 15, 2013); 

V. In re Pro-Fit Holdings Ltd., No. 08-17043 (Bankr. C.D. Ca. July 
11, 2008); 

W. In re Quebecor World Inc., No. 08-13814 (Bankr. S.D.N.Y. 
November 14, 2008); 

X. In re Quebecor World Inc., No. 08-13814 (Bankr. S.D.N.Y. July 1, 
2009);  

Y. In re SemCanada Crude Company, et al., No. 09-12637 (Bankr. D. 
Del. August 27, 2009);  

Z. Oilsands Quest, Inc., No. 12-10476 (S.D.N.Y. March 29, 2012); 
and 

AA. Smith v. Dominion Bridge Corp., No. 96-7580, 1999 WL 111465 
(E.D. Pa. March 2, 1999). 

5. I declare under penalty of perjury under the laws of the United States of 

America that the foregoing is true and correct. 

Dated: December 3, 2014 
 

/s/ Ken Coleman_________ 
Ken Coleman 
  
Counsel for FTI Consulting 
Canada Inc., as Monitor 
and Foreign Representative 
of the Cline Debtors 
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Court File No.  ____________ 

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT 
OF CLINE MINING CORPORATION, NEW ELK COAL COMPANY LLC AND 

NORTH CENTRAL ENERGY COMPANY 

Applicants 

AFFIDAVIT OF MATTHEW GOLDFARB 
(sworn December 2, 2014)

I, Matthew Goldfarb, in the City of Toronto, in the Province of Ontario, MAKE OATH 

AND SAY: 

I. INTRODUCTION

1. I am the Chief Restructuring Officer and acting Chief Executive Officer of Cline Mining 

Corporation (“Cline”).  I was appointed to serve in such capacities as of December 11, 2013 and 

January 15, 2014, respectively.  My responsibilities include, among other things, managing the 

business and affairs of Cline and its subsidiaries and evaluating and implementing strategic 

alternatives, including negotiating with various creditors and stakeholders.  As such, I have 

personal knowledge of the matters to which I depose in this affidavit.  Where I do not possess 

personal knowledge, I have stated the source of my information and, in all such cases, believe it 

to be true. 

2. This affidavit is sworn in support of an application for an Order (the “Initial Order”)

pursuant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the 
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“CCAA”) in respect of Cline, New Elk Coal Company LLC (“New Elk”) and North Central 

Energy Company (“North Central” and, together with Cline and New Elk, the “Applicants”). 

3. This Affidavit is also sworn in support of a motion by the Applicants for: 

(a) an order  establishing a process for the identification and determination of claims 

against the Applicants and their present and former directors and officers (the 

“Claims Procedure Order”); and 

(b) an order authorizing the Applicants to file a plan of compromise and arrangement 

and to convene meetings of their affected creditors to consider and vote on the 

plan of compromise and arrangement (the “Meetings Order”). 

4. If this Court grants the Initial Order, the Applicants request that this Court hear the 

motion for the Claims Procedure Order and the Meetings Order immediately following the 

granting of the Initial Order. 

5. The Applicants, along with Raton Basin Analytical LLC (“Raton Basin” and, together 

with the Applicants, the “Cline Group”), are in the business of locating, exploring and 

developing mineral resource properties, with a particular focus on gold and metallurgical coal 

(the “Cline Business”). 

6. The Cline Group is headquartered in Toronto, Ontario.  Cline is incorporated under the 

laws of British Columbia and its shares were publicly listed on the Toronto Stock Exchange (the 

“TSX”) until Cline voluntarily delisted the shares on June 21, 2013.  The Cline Group has 

interests in resource properties in Canada, the United States and Madagascar.  Most of the Cline 
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Group’s properties remain in the development stage; however, the New Elk metallurgical coal 

mine in Colorado (the “New Elk Mine”) became operational in December 2010. 

7. As described in detail below, the Cline Group has experienced financial challenges that 

have necessitated a recapitalization of the Applicants under the CCAA.  The New Elk Mine 

became operational at the beginning of a protracted downturn in the global metallurgical coal 

markets and has been unable to operate profitably due to continuing adverse market conditions 

that have negatively affected the entire industry.  In July 2012, the Cline Group largely 

suspended mining operations at the New Elk Mine to reduce costs and minimize losses.  This 

suspension of mining operations was intended to be temporary.  However, the price of 

metallurgical coal, which is heavily influenced by the demand for and production of steel, has 

worsened materially, and global overcapacity has made it difficult to reduce existing inventories.  

Accordingly, the New Elk Mine remains on a care and maintenance program at this time. 

8. Since the Cline Group’s other resource investments remain at the development stage, the 

Cline Group’s current inability to derive revenue from the New Elk Mine has rendered the 

Applicants unable to meet their financial obligations as they become due.  Cline is in default of 

its 2011 series 10% senior secured notes (the “2011 Notes”) as well as its 2013 series 10% senior 

secured notes (the “2013 Notes”, and collectively with the 2011 Notes, the “Secured Notes”).  

Total obligations of $110,173,897 are owed in respect of the Secured Notes as of December 1, 

2014.  The Secured Notes matured on June 15, 2014 and remain unpaid.  The Applicants do not 

have the ability to repay the Secured Notes. 

9. The Secured Notes are issued by Cline and guaranteed by New Elk and North Central. 

The indenture trustee in respect of the Secured Notes, Computershare Trust Company of Canada 
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(“Computershare” or the “Trustee”), holds a first-ranking security interest over substantially 

all of the assets, property and undertakings of Cline, New Elk and North Central and is now in a 

position to enforce that security. 

10. In an effort to maximize value for their stakeholders, the Applicants undertook a 

comprehensive sale process in respect of the Cline Group in the spring and summer of 2014 (the 

“Sale Process”), as more fully explained in section III(C) of this affidavit.  Based on the results 

of the Sale Process and the current industry-wide challenges in the metallurgical coal markets, it 

is apparent that the amounts owing under the Secured Notes exceed the realizable value of the 

Cline Business at the present time, meaning there would be no recovery for unsecured creditors 

if the Trustee were to enforce its security in respect of the Secured Notes.  Consequently, the 

beneficial holders of the Secured Notes (the “Secured Noteholders”) are the only parties with a 

remaining economic interest in the Cline Business and the assets of the Applicants. 

11. All of the Secured Notes are held by beneficial owners whose investments are managed 

by Marret Asset Management Inc. (“Marret”).  I am advised by Marret and do verily believe 

that Marret has the ability to exercise all powers and rights of the Secured Noteholders. 

12. With the assistance of its professional advisors, Cline has engaged in discussions with 

representatives of Marret regarding a consensual recapitalization of the Applicants.  These 

discussions have ultimately resulted in a proposed recapitalization transaction that is supported 

by Marret (on behalf of all of the Secured Noteholders) (the “Recapitalization”).  If 

implemented, the Recapitalization would: 

(a) maintain the Cline Group as a unified corporate enterprise; 

(b) reduce the Applicants’ secured indebtedness by in excess of $55 million;  
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(c) reduce the Applicants’ annual interest expense in the near term; 

(d) preserve certain tax attributes within the restructured companies; 

(e) provide a limited recovery for unsecured creditors that they could not expect to 

receive under any other bankruptcy or debt enforcement scenario; and

(f) effectuate a reduced debt structure to enable the Cline Group to better withstand 

prolonged weakness in the price of metallurgical coal.

13. It is contemplated that the Recapitalization would be implemented pursuant to a plan of 

compromise and arrangement under the CCAA (the “Plan”) that is recognized in the United 

States under Chapter 15, Title 11 of the United States Code. 

14. Cline and Marret (on behalf of the Secured Noteholders) have entered into a Support 

Agreement dated December 2, 2014, which sets forth the principal terms of the proposed 

Recapitalization.  Based on Marret’s agreement to the Recapitalization (on behalf of the Secured 

Noteholders), the Applicants have achieved support from the creditors with a remaining 

economic interest in the Applicants, representing in excess of 95% of the total indebtedness of 

the Applicants. 

15. The Applicants believe that the Recapitalization is the optimal value-maximizing 

transaction in the circumstances, and that it is preferable for the Applicants and their 

stakeholders to proceed with the Recapitalization on a consensual basis rather than for the 

Applicants to become subject to an involuntary debt and security enforcement process, which 

would destroy value for the Secured Noteholders and leave nothing for the Applicants’ 

unsecured creditors. 
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16. The Applicants are seeking the Initial Order, the Claims Procedure Order and the 

Meetings Order at this time in order to stabilize their financial situation and to proceed with the 

Recapitalization as efficiently and expeditiously as possible. 

17. Having reviewed and considered the alternatives, the Applicants and their boards of 

directors have determined that it is in the best interests of the Applicants to seek protection under 

the CCAA and to move forward with the Recapitalization in order to provide the Cline Group 

with a stable financial footing that will enable the Applicants to withstand the current market 

challenges. 

II. BACKGROUND REGARDING THE CLINE GROUP 

(A) Corporate Structure 

18. The Cline Group is in the business of locating, exploring and developing mineral 

resource properties.  The principal resources of interest to the Cline Group are gold, 

metallurgical coal and iron ore.  The Cline Group’s properties include mineral rights and 

developments in Canada, the United States and Madagascar. 

19. A copy of the corporate organizational chart of the Cline Group is attached hereto as 

Exhibit “A”. 

(i) Cline Mining Corporation 

20. Cline is a public company incorporated under the laws of British Columbia, with its 

registered head office located in Vancouver, British Columbia.  Cline commenced business 

under the laws of Ontario in 2003 and its principal business office, which serves as the head 

office and nerve centre of the Cline Group, is located in Toronto, Ontario. 

62
Case:14-26132-EEB   Doc#:11-1   Filed:12/03/14    Entered:12/03/14 16:18:24   Page8 of 30



- 7 - 

21. Prior to June 21, 2013, Cline’s shares were publicly-listed on the TSX.  After having 

been placed on remedial listing review by the TSX, Cline made a voluntary application for de-

listing that was accepted by the TSX, and its shares were de-listed from the TSX at the close of 

trading on June 21, 2013. 

22. Since Cline’s shares were traded publicly, I am not aware of the identities of the 

beneficial owners of Cline’s shares.  I have been advised by Marret and do verily believe that 

Marret does not hold any equity interest in Cline at this time. 

23. The current directors of Cline are Sandra Rosch, V. James Sardo and me, Matthew 

Goldfarb.

24. Cline owns an interest in a gold exploration property located near Wawa, Ontario (the 

“Cline Lake Gold Project”).  In addition to this direct, wholly-owned interest, Cline owns 

minority interests in (i) Iron Ore Corporation of Madagascar SARL (“IOCM”) (25%), (ii) Strike 

Minerals Inc. (12.5%1) and (iii) UMC Energy plc (“UMC”) (5.02%), which is an energy 

resource exploration company listed on the London Stock Exchange AIM market with interests 

in oil and uranium.  Cline also owns all of the shares of New Elk, its direct, wholly-owned 

subsidiary. 

25. The Cline Lake Gold Project is presently in the exploration stage. 

26. Until recently, Cline was also engaged in the exploration of coal mining properties in 

British Columbia, where it held two coal licenses and had submitted two additional applications 

for coal licenses issued by the Province of British Columbia.  However, those licenses were 

1 The amount of this equity interest is subject to a dispute and is alleged by other parties to be less than 12.5%. 
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revoked and the applications were cancelled by the Province after the Province passed legislation 

limiting mining activities in the watershed area in which the related projects were situated.  Cline 

subsequently filed a civil claim against the Province seeking a declaration that Cline’s rights in 

respect of the coal mining licenses and applications had been expropriated.  In April 2014, Cline 

and the Province entered into a settlement agreement pursuant to which Cline agreed to abandon 

the coal mining licenses and applications in return for a $9.8 million payment by the Province.  

Cline has used the settlement proceeds to fund the operations of the Cline Business during the 

summer and fall of 2014 and anticipates that it will be able to continue using the remaining 

settlement proceeds to fund its ongoing costs during these CCAA proceedings, subject to the 

approval of cash flow budgets by Marret.  The Applicants’ projected cash flows are discussed 

below in section IV(C) of this affidavit. 

(ii) Cline Subsidiaries 

27. Cline is the direct or indirect parent company of New Elk, North Central, and Raton 

Basin.

28. New Elk is a limited liability company incorporated pursuant to the laws of the State of 

Colorado.  Cline is the sole shareholder of New Elk.  New Elk holds mining rights in the New 

Elk Mine, located in southern Colorado.  The lands on which the New Elk Mine is situated are 

owned and controlled by a number of parties, including New Elk, North Central and the State of 

Colorado.  The rights to mine the coal at the New Elk Mine are held by New Elk pursuant to a 

coal mining lease with the State of Colorado (the “DOW Lease”) and an underground coal lease 

with XTO Energy Inc. (the “XTO Lease”).  New Elk is a guarantor of Cline’s obligations in 

respect of the Secured Notes.
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29. North Central is a corporation incorporated pursuant to the laws of the State of Colorado.  

Cline acquired 100% of the capital stock of North Central on July 12, 2010 and subsequently 

assigned its entire ownership interest in North Central to New Elk.  New Elk is the sole 

shareholder of North Central.  North Central holds a fee simple interest in certain coal parcels on 

which the New Elk Mine is situated.  North Central is a guarantor of Cline’s obligations in 

respect of the Secured Notes.

30. Raton Basin is a corporation incorporated pursuant to the laws of the State of Colorado.  

New Elk is the sole shareholder of Raton Basin.  Raton Basin is inactive and has no material 

assets or liabilities.

31. New Elk and North Central are Applicants in these proceedings.  Raton Basin is not an 

applicant in these proceedings.

(B) Overview of the Cline Business

(i) The Cline Business and its Principal Markets 

32. The Cline Business is focused on locating, exploring and developing mineral resource 

properties, primarily with respect to gold, metallurgical coal and iron ore.  The Cline Group also 

has an interest in oil and uranium exploration through its small minority interest in UMC. 

Gold Exploration 

33. Cline is engaged in gold exploration at its Cline Lake Gold Project in Wawa, Ontario. 

34. The land on which the Cline Lake Gold Project is situated is leased from the Government 

of Ontario pursuant to a lease originally issued in 1996 and extended to August 31, 2017.  The 
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gold mine on the property dates to the early 1930s and Cline acquired its interest in 2008.  Cline 

has completed an extensive drilling program on the property and has identified seven significant 

new gold zones and the potential for future exploration work. 

35. The next step for the Cline Lake Gold Project is the more advanced, underground 

evaluation of certain reserves, including the new gold zones identified through recent drilling.  

The cost of this development phase is estimated at $12.5 million and is thus dependant on a 

successful restructuring of the Applicants and the generation of additional working capital for the 

Cline Group. 

Coal Production

36. The primary revenue-capable asset of the Cline Business is the New Elk Mine.  The New 

Elk Mine was acquired by Cline on July 25, 2008.  The coal mine originally opened in 1951 and 

was operated by a number of other owners until 1989, after which time it lay dormant until its 

acquisition by New Elk.  The New Elk Mine is located near the town of Trinidad in southern 

Colorado and consists of a metallurgical coal reserve, underground mine developments, a surface 

coal preparation plant, mining equipment and related infrastructure.  The New Elk Mine has the 

necessary permits to mine and produce coal and to transport the coal to a nearby rail-loading 

facility, as well as all required environmental permits. 

37. Under New Elk ownership, miners first went underground at the New Elk Mine in April 

2010.  Over the next year, additional coal seams were discovered and testing of various coal 

deposits was undertaken.  In August 2011, the first commercial delivery of coal from the New 

Elk Mine was made. 
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38. Unfortunately, as coal production at the New Elk Mine was commencing, the global 

market for metallurgical coal entered a protracted downturn.  Metallurgical coal markets are 

influenced by the level of crude steel production, which in turn is largely dependent on global 

economic conditions.  Recessionary forces in the global economy reduced global demand for 

metallurgical coal and resulted in a precipitous decline of nearly 65% in its price, from US$330 

per metric tonne in April 2011 to US$119 in November 2014. 

39. In response to these developments, mining operations at the New Elk Mine were largely 

suspended on July 11, 2012 in an effort to reduce costs and minimize losses during the depressed 

market.  This suspension of mining operations was meant to be temporary, and the Cline Group 

intended to resume operations once existing inventories had been depleted, metallurgical coal 

prices had recovered and sustainable off-take arrangements had been put in place.  However, it 

has not been possible to put economically-feasible off-take arrangements in place given that 

metallurgical coal prices have worsened significantly and there is significant global overcapacity.

In light of these challenges, operations at the New Elk Mine remain substantially curtailed.  

Iron Ore Interests 

40. Cline holds a 25% interest in IOCM, a corporation incorporated pursuant to the laws of 

Madagascar.  IOCM holds four greenfield exploration permits and one advanced stage permitted 

exploration project in the Bekisopa iron ore properties in south-central Madagascar (the 

“Bekisopa Iron Ore Project”).  Extensive geophysical airborne and ground surveys have 

revealed known and expected deposits of iron ore at the Bekisopa Iron Ore Project.  Iron ore is 

principally used in the steelmaking process and thus demand for iron ore is generally influenced 

by the same factors that influence demand for metallurgical coal.
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41. Until recently, IOCM was a wholly-owned subsidiary of Cline.  On June 19, 2014, Cline 

sold 75% of its equity interest in IOCM to India Pacific Resources Limited (“India Pacific”).

India Pacific has assumed management control of IOCM and is responsible for funding all 

expenditures of IOCM until such time as India Pacific has made the final purchase price payment 

to Cline in the amount of US$175,000 and is prepared to move into the project’s development 

phase.

(ii) Employees 

42. The workforces of the Applicants are presently reduced as a result of the temporary 

production halt at the New Elk Mine and the Cline Group’s financial inability to continue 

developing its other projects. At present, the Cline Group directly employs 19 people.  The 

officers of the Cline Group are engaged as independent consultants.  The Cline Group is heavily 

dependent on a relatively small number of key personnel.  The Cline Group engages other 

contractors and consultants from time to time to work on specific projects and for administrative, 

accounting, legal and other services as required.  None of the Cline Group’s personnel are 

unionized.

(iii) Centre of Main Interests 

43. The Applicants in these proceedings are Cline, New Elk and North Central.   

44. Cline is incorporated pursuant to the laws of, and has its registered head office in, British 

Columbia.  Cline commenced business in Ontario over a decade ago and its principal business 

office, which serves as the head office of the Cline Group, is located in Toronto, Ontario (the 

“Toronto Head Office”). 
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45. New Elk is incorporated as a limited liability corporation under the laws of the State of 

Colorado and is a wholly-owned subsidiary of Cline.  North Central is a Colorado corporation 

and is a wholly-owned subsidiary of New Elk. Both New Elk and North Central are integrated 

members of the Cline Group. 

46. The Cline Group is managed from the Toronto Head Office as a seamless group from a 

corporate, strategic and management perspective.  

47. The centre of main interests of the Cline Group, including all of the Applicants in this 

proceeding, is in Ontario, Canada, as evidenced by the following: 

(a) the corporate head office and the nerve centre of the Cline Group is located in 

Toronto, Ontario; 

(b) Cline, the parent of the Cline Group and the principal borrower/obligor under the 

Secured Notes, is a Canadian entity; 

(c) New Elk and North Central rely nearly exclusively on Cline, their Canadian 

parent, to finance their operations and are liable as guarantors for Cline’s 

obligations in respect of the Secured Notes; 

(d) until June 2013, the shares of Cline were publicly-listed on the Toronto Stock 

Exchange, and the most recent annual general meeting of Cline was held in 

Toronto, Ontario; 
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(e) corporate-level decision making for the Cline Group, including decisions with 

respect to New Elk, North Central and the New Elk Mine, are undertaken by the 

executive management of Cline; 

(f) the majority of the executive management of the Cline Group, including the 

management of New Elk and North Central, is shared; 

(g) I serve on the boards of directors of all three of the Applicants, and the Chief 

Financial Officer of Cline, Paul Haber, also serves on the board of directors of 

North Central;

(h) the Cline Group’s major contracts, including those of New Elk and North Central, 

were approved at the corporate level by the executive management of Cline; 

(i) a substantial portion of the administrative functions in respect of the Cline Group, 

including information technology, general accounting, financial reporting, 

budgeting, and human resource functions related to the Applicants, are carried out 

at the Toronto Head Office; 

(j) the Secured Notes are the principal source of financing for the Cline Group – 

representing in excess of 95% of the Cline Group’s liabilities – and all of the 

Secured Notes are held by beneficial owners whose investments are managed by 

Marret, which is based in Toronto, Ontario; 

(k) I am advised by representatives of Marret and verily believe that approximately 

97% of the Secured Notes are beneficially held by Secured Noteholders that are 

domiciled in Canada; 
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(l) the Trustee of the Secured Notes, Computershare, is located in Toronto, Ontario; 

(m) the 2011 Indenture and the 2013 Indenture (each as hereinafter defined) are 

governed by the laws of the Province of Ontario;

(n) New Elk is treated as a branch of Cline (and not as a separate taxable corporation) 

for U.S. federal income tax purposes;

(o) Cline operates a centralized cash management system from the Toronto Head 

Office (details of which are outlined in section II(C)(iii) of this affidavit), 

pursuant to which Cline, as parent company, approves the expenditures of all 

members of the Cline Group, advances funds for all such expenditures, controls 

and monitors the consolidated cash balance of the Cline Group and provides 

reporting on the Cline Group’s cash balances to the board of directors of Cline;

(p) the Applicants all have Canadian bank accounts with the Bank of Montreal 

located in Toronto, Ontario;  

(q) Cline prepares consolidated financial statements that incorporate the financial 

results and position of the entire Cline Group, including New Elk and North 

Central; and

(r) the consolidated financial statements are specified in the 2011 Indenture and the 

2013 Indenture as the relevant financial information for determining Cline’s 

compliance with certain financial covenants relating to the Secured Notes. 
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48. Based on the factors listed above and my knowledge as Acting Chief Executive Officer 

and Chief Restructuring Officer of Cline, I believe that the Cline Group operates as an integrated 

enterprise centered out of Toronto, Ontario, Canada.

(C) Financial Position of the Cline Group

(i) Financial Statements 

49. Copies of the Cline Group’s unaudited financial statements for the quarter ended August 

31, 2014, its audited financial statements for the year ended November 30, 2013 and its 

unaudited financial statements for the quarters ended February 28, 2014 and May 31, 2014 are 

attached hereto as Exhibit “B”. 

(ii) Assets and Liabilities of the Cline Group 

Assets

50. The Cline Group prepares its financial statements on a consolidated basis.  As at August 

31, 2014, which is the date of the Cline Group’s most recent financial statements, the Cline 

Group had assets with a stated book value of approximately $156 million.  This included cash of 

$9 million, reclamation deposits held by the State of Colorado of $6 million, and mineral 

properties under development with a book value for accounting purposes of $135 million (all 

amounts approximate).  

51. For the year ended November 30, 2013, Cline recognized an impairment loss of $164 

million on the New Elk Mine.  Even with this write-down, it is my belief, based on the results of 

the Sale Process in respect of the Cline Group and the current state of the metallurgical coal 

market, that the actual realizable value of the Cline Group’s assets is materially less than the 
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book value reported on the balance sheet for accounting purposes, and is in fact materially less 

than the amounts owing in respect of the Secured Notes.2

Liabilities 

52. As at August 31, 2014, the Cline Group’s liabilities amounted to approximately 

$99 million.  The primary secured liabilities at that time were:

(a) 2011 Notes in the principal amount of $71,381,900, plus accrued and unpaid 

interest and other amounts.  The 2011 Notes have an annual interest rate of 10% 

and matured on June 15, 2014; and

(b) 2013 Notes in the principal amount of $12,340,998, plus accrued and unpaid 

interest and other amounts.  The 2013 Notes have an annual interest rate of 10% 

and matured on June 15, 2014.

53. As at December 1, 2014, the total amount owing in respect of the Secured Notes, 

including accrued and unpaid interest and other amounts, is $110,173,897. 

54. In addition, the Cline Group has certain obligations outstanding in respect of leased 

equipment used at its New Elk Mine.  As at August 31, 2014, the Cline Group had loans for 

construction equipment outstanding in the principal amount of $654,174.  Under the terms of the 

loans, Cline is obligated to remit monthly payments of $33,850 until March 2016. 

2 The Cline Group’s financial statements for the quarter ended August 31, 2014 included a going concern note 
indicating that the circumstances surrounding the Cline Group cast significant doubt as to its ability to continue as a 
going concern and ultimately the appropriateness of the use of accounting principles applicable to a going concern 
business. 
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55. Presently, the Applicants are aware of approximately $3.7 million in other unsecured 

claims, including accounts payable relating to ordinary course trade payables. 

Contingent Claims 

56. A class action lawsuit was filed against New Elk on February 1, 2013 alleging that New 

Elk violated the U.S. federal Worker Adjustment and Retraining Notification Act (the “WARN 

Act”) by failing to provide personnel at the New Elk Mine with at least sixty days advance 

written notice of the significant curtailment of production at the New Elk Mine (the “WARN

Act Class Action”).  The plaintiffs (the “WARN Act Plaintiffs”) are seeking judgment for 

alleged unpaid wages, salary, commissions, bonuses, and pension and other amounts, together 

with interest, legal fees and costs.  On October 3, 2013, the WARN Act Plaintiffs filed an 

amended complaint that, among other things, added Cline as a defendant in the lawsuit on the 

basis that Cline and New Elk are an integrated “single employer” based on, among other things, 

Cline’s control of New Elk, the common management of Cline and New Elk and New Elk’s 

reliance on Cline for financing.  New Elk and Cline dispute the allegation that there was a 

violation of the WARN Act and are vigorously defending themselves against the allegations.  

The WARN Act Class Action has not been certified as of the date hereof. 

57. In addition to the WARN Act Class Action, the Cline Group is aware of a number of 

other contingent litigation claims that have been asserted against it.  The total presently-

quantifiable amount claimed by the plaintiffs in the claims other than the WARN Act Class 

Action is less than $1 million.  To my knowledge, the plaintiffs in the WARN Act Class Action 

have not particularized the amounts alleged to be owing in that case. 
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(iii) Centralized Cash Management System 

58. The Cline Group has a centralized cash management system, such that the cash resources 

of the entire Cline Group are managed by Cline at the Toronto Head Office.  Invoices for all 

expenditures incurred by members of the Cline Group are reviewed at the Toronto Head Office 

by the accounting department.  Once approved, two signatures are required before payment is 

issued, and all invoices and material payments are confirmed with the Acting Chief Executive 

Officer of Cline or, in his absence, the Chairperson of the Cline board of directors.

59. The operations of New Elk and North Central are funded by Cline, which transfers cash 

to the applicable subsidiary, when necessary, after Cline approves the proposed expenditure to be 

made by such subsidiary.  New Elk and North Central, as applicable, then pay the applicable 

expenditure with the funds provided by Cline.

60. The Cline Group’s cash balance is managed online with the Bank of Montreal from the 

Toronto Head Office.  Cline monitors and has control over all of the cash accounts of members 

of the Cline Group.  Cline maintains a U.S.-dollar bank account with BMO Harris Bank in 

Chicago, Illinois, and New Elk and North Central maintain Canadian dollar bank accounts with 

Bank of Montreal in Toronto, Ontario.  Cline reports the cash balances of the Cline Group on a 

weekly basis to the board of directors of Cline.

(D) Secured Obligations of the Cline Group 

(i) 2011 Notes 

61. Cline is the issuer of the 2011 Notes, which are a first-ranking secured obligation.  The 

2011 Notes have an interest rate of 10% per annum payable semi-annually on June 15th and 
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December 15th of each year.  The aggregate principal amount of the 2011 Notes issued by Cline 

was $71,381,900.  The 2011 Notes matured on June 15, 2014 and remain unpaid.  The 

obligations of Cline in respect of the 2011 Notes are guaranteed by New Elk and North Central. 

62. The 2011 Notes are governed by a Trust Indenture dated December 13, 2011, as amended 

by a series of seven supplemental indentures (as amended, the “2011 Indenture”).  The 2011 

Notes were issued in four installments, as follows:  US$25 million were issued on February 27, 

2012 pursuant to the first supplemental indenture; US$25 million were issued on April 30, 2012 

pursuant to the second supplemental indenture; US$13 million were issued on January 11, 2013 

pursuant to the fourth supplemental indenture; and US$2.5 million were issued on April 11, 2013 

pursuant to the fifth supplemental indenture.  Pursuant to the seventh supplemental indenture 

dated May 23, 2014, all amounts payable in respect of the 2011 Secured Notes became payable 

in Canadian dollars using the Canadian dollar/U.S. dollar Bank of Canada exchange rate on May 

22, 2014. 

63. Computershare acts as trustee (in such capacity, the “2011 Trustee”) on behalf of the 

beneficial holders of the 2011 Notes (the “2011 Noteholders”).  Marret manages and exercises 

sole discretion and control over all of the 2011 Noteholders. 

64. All amounts owing in respect of the 2011 Notes are now immediately due and payable. 

(ii) 2013 Notes 

65. Cline is the issuer of the 2013 Notes, which are a first-ranking secured obligation that 

rank pari passu with the 2011 Notes.  The 2013 Notes have an interest rate of 10% per annum 

payable semi-annually on June 15th and December 15th of each year.  The aggregate principal 
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amount of the 2013 Notes issued by Cline was $12,340,998.  The 2013 Notes matured on June 

15, 2014 and remain unpaid.  The obligations of Cline in respect of the 2013 Notes are 

guaranteed by New Elk and North Central. 

66. The 2013 Notes are governed by a Trust Indenture dated July 8, 2013, as amended by a 

series of three supplemental indentures (as amended, the “2013 Indenture”).  The 2013 Notes 

were issued in three installments:  2013 Notes in the principal amount of $9,490,998 were issued 

on July 8, 2013 pursuant to the first supplemental indenture;  2013 Notes in the principal amount 

of $1,100,000 were issued on October 11, 2013 pursuant to the second supplemental indenture; 

and 2013 Notes in the principal amount of $1,750,000 were issued on November 14, 2013 

pursuant to the third supplemental indenture.  Computershare acts as trustee (in such capacity, 

the “2013 Trustee”) on behalf of the beneficial holders of the 2013 Notes (the “2013

Noteholders”). 

67. Marret manages and exercises sole discretion and control over all of the 2013 

Noteholders.

68. All amounts owing in respect of the 2013 Notes are now immediately due and payable. 

(iii) Security in respect of the 2011 Notes and 2013 Notes 

Cline Security in Favour of the Trustee 

69. As security for the payment of all obligations in respect of the 2011 Notes and the 2013 

Notes, Cline granted security interests in favour of the 2011 Trustee and 2013 Trustee (as 

applicable) over substantially all of its real and personal property, pursuant to the following 

documents (collectively, the “Cline Security Documents”): 
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(a) general security agreements governed by the laws of Ontario in favour of each of 

the 2011 Trustee and the 2013 Trustee, granting a security interest in all of 

Cline’s personal property; and 

(b) mining lease debentures governed by the laws of Ontario in favour of each of the 

2011 Trustee and the 2013 Trustee, registered on title to the Cline Lake Gold 

Project on December 14, 2011 and July 22, 2013, respectively. 

70. Pursuant to the terms of the Cline Security Documents, Cline pledged to the 2011 Trustee 

and the 2013 Trustee its equity interest in New Elk represented by 1,000 units, its equity interest 

in UMC represented by 12,272,667 ordinary shares (the “UMC Shares”) and its equity interest 

in Strike Minerals Inc. represented by 2,000,000 common shares, and delivered the 

corresponding original share and unit certificates and irrevocable stock transfer powers.  The 

original share and unit certificates, with the exception of the UMC Shares, are currently held by 

the Trustee. 

71. In December 2013, at the request of Cline, the 2011 Trustee, the 2013 Trustee and Marret 

agreed to release their respective security interests in the UMC Shares for the purpose of 

enabling Cline to sell the UMC Shares to a third party.  The UMC Shares have not been sold by 

Cline at this time. 

72. The security interests of the 2011 Trustee and the 2013 Trustee created by the Cline 

Security Documents have been registered under the Personal Property Security Act (Ontario), 

the Personal Property Security Act (British Columbia) and the Uniform Commercial Code 

(including in the states of Colorado and Kansas).  Attached as Exhibit “C” are summaries of the 

security registrations against the Applicants in Ontario, British Columbia, Colorado and Kansas. 
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73. In connection with the issuance by Cline of 2013 Notes on July 8, 2013, Bennett Jones 

LLP, in its capacity as Ontario counsel to Cline, prepared a title opinion dated July 22, 2013 (the 

“Bennett Jones Opinion”) with respect to the lands on which the Cline Lake Gold Project is 

located (the “Cline Lake Lands”).  The Bennett Jones Opinion concluded that, subject only to 

certain specified encumbrances, Cline had a good and marketable leasehold title to the Cline 

Lake Lands.  Other than an encumbrance for a “caution and grant of right of way” in favour of 

Great Lakes Power Distribution Inc., the only encumbrances listed in the Bennett Jones Opinion 

are in favour of the Trustee and Marret (in respect of the security interests in favour of Marret 

discussed below).  Based on the results of the Bennett Jones Opinion, I understand that there are 

no encumbrances on the Cline Lake Lands that would rank in priority to the security interests of 

the Trustee and Marret in the Cline Lake Lands. 

Subsidiary Security in Favour of the Trustee 

74. The obligations in respect of the Secured Notes are guaranteed by New Elk and North 

Central, both of which have executed guarantees in favour of the 2011 Trustee and the 2013 

Trustee.  As security for the payment of the Secured Notes, New Elk and North Central granted 

security interests in favour of the 2011 Trustee and 2013 Trustee (as applicable) over all of their 

real and personal property, pursuant to the following documents (collectively, the “Subsidiary

Security Documents”): 

(a) pledge and security agreements of New Elk and North Central in favour of each 

of the 2011 Trustee and the 2013 Trustee, granting a security interest in all 

personal property of New Elk and North Central, including a pledge of New Elk’s 

100% equity interest in North Central represented by 100 common shares of 
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North Central and New Elk’s 100% membership interest in Raton Basin 

represented by a membership certificate.  The original share and membership 

certificates and corresponding irrevocable transfer powers are held by the Trustee; 

and

(b) mortgages and assignments of production and proceeds from New Elk and North 

Central in favour of each of the 2011 Trustee and the 2013 Trustee, registered on 

title to the New Elk Mine on May 17, 2012 and July 16, 2013, respectively, 

granting the Trustee a security interest in, inter alia, the freehold and leasehold 

interests held by New Elk and North Central in the New Elk Mine, all coal and 

other minerals existing at the New Elk Mine and all operating equipment and 

facilities at the New Elk Mine. 

75. Notice of the security interests of the 2011 Trustee and the 2013 Trustee created by the 

Subsidiary Security Documents have been registered under the Uniform Commercial Code,

including in the State of Colorado. 

76. In connection with the issuance by Cline of the Secured Notes, Cline engaged the 

Denver, Colorado office of Holland & Hart LLP to prepare the following Colorado title opinions 

(collectively, the “Colorado Title Opinions”) in respect of the lands on which the New Elk 

Mine is located (the “New Elk Lands”):

(a) Opinion dated January 11, 2013 and updated July 8, 2013 with respect to the 

lands leased by New Elk from the State of Colorado pursuant to the DOW Lease; 
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(b) Opinion dated July 8, 2013 and updated July 11, 2013 with respect to the lands 

leased by New Elk from XTO Energy Inc. pursuant to the XTO Lease; and 

(c) Opinion dated July 8, 2013 and updated July 11, 2013 with respect to the lands 

owned by North Central. 

77. The Colorado Title Opinions conclude that the only encumbrances in respect of the New 

Elk Lands are a number of “Mortgage, Security Agreement, Assignment of Production and 

Proceeds, Financing Statement and Fixture Filing” registrations from New Elk and North Central 

to and for the benefit of the Trustee and Marret (in respect of the security interests in favour of 

Marret discussed below).  Based on the results of the Colorado Title Opinions, I understand that 

there are no encumbrances on the New Elk Lands that would rank in priority to the security 

interests of the Trustee and Marret in the New Elk Lands. 

(iv) Security in Favour of Marret 

78. As security for any obligations owed to Marret pursuant to the 2011 Indenture and the 

2013 Indenture, and the guarantee of such obligations by New Elk and North Central, Cline, 

New Elk and North Central granted security interests in favour of Marret over their real and 

personal property, pursuant to the following documents (collectively, the “Marret Security 

Documents”):

(a) general security agreements governed by the laws of Ontario in favour of Marret, 

granting Marret a security interest in all of Cline’s personal property; 

(b) mining lease debentures governed by the laws of Ontario in favour of Marret, 

registered on title to the Cline Lake Gold Project on July 22, 2013; 
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(c) pledge and security agreements of New Elk and North Central granting Marret a 

security interest in all personal property of New Elk and North Central, including 

a pledge of New Elk’s 100% equity interest in North Central represented by 100 

common shares of North Central and New Elk’s 100% membership interest in 

Raton Basin represented by a membership certificate; and 

(d) mortgages and assignments of production and proceeds from New Elk and North 

Central in favour of Marret, registered on title to the New Elk Mine on July 16, 

2013, granting Marret a security interest in, inter alia, the freehold and leasehold 

interests held by New Elk and North Central in the New Elk Mine, all coal and 

other minerals existing at the New Elk Mine and all operating equipment and 

facilities at the New Elk Mine. 

79. Notice of the security interests in favour of Marret created by the Marret Security 

Documents have been registered under the Personal Property Security Act (Ontario), the 

Personal Property Security Act (British Columbia) and the Uniform Commercial Code (in the 

United States). 

80. The Applicants are not aware of any amounts presently owing directly to Marret at this 

time, other than the amounts owed in respect of the Secured Notes held or controlled by Marret. 

(v) Intercreditor Agreement 

81. The 2011 Trustee, the 2013 Trustee, Marret, Cline, New Elk and North Central are 

parties to an intercreditor agreement dated July 8, 2013 (the “Intercreditor Agreement”) that 

governs the priority of security interests in the real and personal property of the Applicants (the 
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“Collateral”) as between the 2011 Noteholders, the 2013 Noteholders and Marret.  The 

Intercreditor Agreement provides that the security interests of the 2011 Noteholders and the 2013 

Noteholders in the Collateral rank pari passu for all purposes.  It further provides that, as 

between the Secured Noteholders and Marret, the Secured Noteholders have a first-ranking and 

senior security interest in the Collateral and Marret has a second-ranking and subordinated 

security interest in the Collateral.   

82. In summary, the material secured interests against the Applicants consist of: (i) ranking 

first, the security over substantially all assets and property of the Applicants held by the Trustee 

(on behalf of the Secured Noteholders) in respect of the 2011 Notes and the 2013 Notes and (ii) 

ranking second, the security over substantially all assets and property of the Applicants held by 

Marret in respect of any claims of Marret against the Applicants in relation to the Secured Notes. 

(vi) Other Security 

83. There are also certain secured interests in specific pieces of equipment used by the 

Applicants.  As further described below, it is proposed that the secured claims relating to specific 

pieces of equipment would be unaffected in the Plan, and it is contemplated that they will not be 

primed by any Court-ordered charges in the proposed Initial Order. 

84. Bank of Montreal also has a security interest in certain accounts of Cline to secure the 

repayment of amounts owing on corporate credit cards issued to Cline by the Bank of Montreal 

(up to a maximum amount of approximately $230,000).  Cline continues to use corporate credit 

cards in the ordinary course of business, so this secured interest would be unaffected in the Plan 

and will not be primed by any Court-ordered charges in the proposed Initial Order. 
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III. ASSESSMENT OF STRATEGIC ALTERNATIVES AND RESTRUCTURING 
EFFORTS TO DATE

(A) Performance of the Cline Business 

85. The business of exploring and developing mining properties is subject to a number of 

risks, most notably the cyclicality of global resource prices.  While the Cline Group holds a 

variety of resource interests, the New Elk metallurgical coal mine is presently the sole asset of 

the Cline Group with earnings-generating capability.  Accordingly, the performance of the Cline 

Business is significantly affected by volatility in the price of metallurgical coal.  Metallurgical 

coal markets have undergone a protracted period of low prices in recent years due to broader 

challenges in the global economy and a global oversupply of metallurgical coal.

86. Following the Cline Group’s acquisition of the New Elk Mine in 2008, the Cline Group 

made significant progress towards the rehabilitation, development and ultimate operation of the 

mine.  New coal seams had been identified, various mining permits and surface transportation 

approvals had been obtained, and the first commercial coal delivery at the mine occurred in 

August 2011.  Further exploration and testing since that time identified additional coal reserves, 

and on July 6, 2012 the Cline Group released a technical report noting a 59% increase in the 

measured and indicated coal resources at the New Elk Mine.

87. However, just as production at the New Elk Mine was beginning, conditions in the 

broader coal industry deteriorated significantly.  Metallurgical coal prices in the first two 

quarters of 2012 decreased sharply as a result of shrinking demand, and the industry was saddled 

with excess capacity.  On July 11, 2012, mining operations at the New Elk Mine were largely 

suspended.  As noted above, this curtailment of operations was originally intended to be 

84
Case:14-26132-EEB   Doc#:11-1   Filed:12/03/14    Entered:12/03/14 16:18:24   Page30 of 30



- 29 - 

temporary; however, market conditions in the coal industry have continued to worsen and the 

suspension of full-scale mining activities is largely still in effect.

88. Management continues to identify, control and reduce operating costs across the Cline 

Group to historically low levels.  The Cline Group has developed a new mining plan for the New 

Elk Mine, creating a significantly lower cost model to address market realities.  The Cline Group 

is attempting to undertake limited mining activities at the New Elk Mine to service regional 

industrial demand from cement kilns in Colorado and New Mexico, though it has not yet been 

determined whether such limited mining activities can achieve a sustainable operating profit.  

The Cline Lake Gold Project remains in the exploration stage, with further development being 

postponed until the Cline Group is able to access sufficient capital to proceed with additional 

underground evaluation.  In the short term, management of the Cline Group is focused on 

maintaining sufficient funding to meet its working capital requirements during these 

proceedings, keeping its mineral claims and title in good standing and completing the 

Recapitalization as efficiently and expeditiously as possible. 

(B) Challenges with Financing Arrangements 

89. The suspension in July 2012 of full-scale mining activities at the Cline Group’s only 

earnings-capable project has made it impossible for the Cline Group to meet its financial 

commitments as they become due.  In late 2012, when it became apparent that Cline would be 

unable to make a semi-annual interest payment in respect of the 2011 Notes on December 15, 

2012, Cline entered into discussions with Marret (on behalf of the 2011 Noteholders) regarding a 

possible forbearance of the 2011 Noteholders’ rights and access to additional debt financing.  

Those discussions culminated in a forbearance agreement dated December 24, 2012, pursuant to 
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which the 2011 Trustee (at Marret’s direction) agreed to temporarily forbear from demanding 

repayment of the 2011 Notes outstanding at that time in exchange for, among other things, a 

forbearance and restructuring fee in the amount of US$2,500,000 and the execution of a 

commitment letter (the “Commitment Letter”) between Cline and Marret, as agent for the 2011 

Noteholders, providing for a financial restructuring of the Cline Group.

90. Pursuant to the Commitment Letter dated December 24, 2012, Marret committed to 

purchase a total of US$9.5 million principal amount of additional 2011 Notes, consisting of 

US$7.0 million of 2011 Notes to be purchased by January 11, 2013 and US$2.5 million of 2011 

Notes to be purchased on a later date to be determined by the parties.

91. The parties also agreed pursuant to the Commitment Letter to proceed with a Marret-

sponsored recapitalization plan (the “Marret Plan”) unless, by April 30, 2013, Cline was able to 

implement a different recapitalization transaction that satisfied certain conditions (the “Cline

Transaction”).

92. Pursuant to the fourth supplemental indenture, also dated December 24, 2012, Cline 

issued additional 2011 Notes in the principal amount of US$13 million, US$2.5 million of the 

proceeds of which was used to satisfy the December 2012 interest payment.  Following the 

issuance of the 2011 Notes under the fourth supplemental indenture, 2011 Notes with a total 

principal amount of US$63 million were outstanding. 

93. On April 1, 2013, Cline announced that it had entered into a subscription agreement with 

Portpool Investments Ltd. for an equity recapitalization of the Cline Group, the terms of which 

would constitute a “Cline Transaction” for the purposes of the Commitment Letter.  Cline 

vigorously pursued that transaction; however, Cline did not receive the $2.5 million non-
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refundable deposit from Portpool Investments Ltd. by April 10, 2013 as required by the 

subscription agreement, and as a result the equity recapitalization did not proceed. 

94. On April 11, 2013, Cline issued additional 2011 Notes in the principal amount of 

US$2.5 million pursuant to the fifth supplemental indenture.  Since the “Cline Transaction” was 

not implemented by the deadline in the Commitment Letter, Cline took the initial steps to 

proceed with the Marret Transaction by negotiating a recapitalization of the Cline Group.  On 

April 25, 2013, Cline and Marret entered into an agreement (the “Recapitalization Agreement”)

setting out the terms of the proposed transaction.  Cline filed a preliminary short form prospectus 

dated April 25, 2013 with respect to the transactions contemplated by the Recapitalization 

Agreement.  However, the transactions contemplated in the Recapitalization Agreement did not 

proceed, and the preliminary short form prospectus was ultimately withdrawn on June 3, 2013.   

95. Cline was unable to make a required semi-annual interest payment in respect of the 2011 

Notes in the approximate amount of US$3.3 million due June 17, 2013.  On June 17, 2013, the 

2011 Trustee (at the direction of the Secured Noteholders) entered into a second forbearance 

agreement with Cline, New Elk and North Central pursuant to which the 2011 Trustee agreed to 

forbear from taking any action to enforce certain of its rights under the 2011 Indenture until June 

30, 2013 (subsequently extended until July 12, 2013), provided that Cline continued to discuss 

alternate financing with Marret on behalf of the 2011 Noteholders.

96. On July 8, 2013, an alternate financing with Marret was achieved when Cline issued 2013 

Notes pursuant to the 2013 Indenture in the principal amount of $9,490,998, $3,300,998 of 

which was used to pay the June 2013 interest payment in respect of the 2011 Notes.  Cline 
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secured additional needed funding by issuing 2013 Notes in the principal amounts of $1.1 

million on October 11, 2013 and $1.75 million on November 14, 2013.

97. On December 16, 2013, Cline was unable to make a semi-annual interest payment in the 

amount of approximately US$3.3 million in respect of the 2011 Notes and a semi-annual interest 

payment in the amount of approximately $552,000 in respect of the 2013 Notes.  Upon the 

instructions of Marret, the Trustee entered into new forbearance agreements with Cline, New Elk 

and North Central (collectively, the “Forbearance Agreements”) in respect of certain events of 

default, including the failure to make the December 2013 interest payments in respect of the 

Secured Notes.  Pursuant to the Forbearance Agreements, the Trustee (at the direction of the 

Secured Noteholders) agreed to forbear from demanding repayment of the amounts owing under 

the 2011 Indenture and the 2013 Indenture and from enforcing the security held by each of them 

until January 16, 2014 or such later date as Marret may agree in writing.

98. The Secured Notes matured on June 15, 2014 and remain unpaid.  Through a series of 

amendments and extensions, the Forbearance Agreements were extended to November 28, 2014 

and it was agreed that the Forbearance Agreements would also apply to the Applicants’ failure to 

make the required June 15, 2014 interest payments and to repay the Secured Notes on maturity.  

99. The Forbearance Agreements expired on November 28, 2014.  On December 2, 2014, 

Marret confirmed that the Secured Noteholders had given instructions to the Trustee to 

accelerate the Secured Notes.  The Secured Notes are now immediately due and payable and, 

subject to instructions from Marret and the Support Agreement described below, the Trustee is 

now in a position to enforce its rights and remedies against Cline, New Elk and North Central.
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100. Over the past several months, the Cline Group and its advisors have engaged in 

discussions with Marret and its advisors regarding a restructuring or sale of the Cline Group that 

would be acceptable to Marret. These discussions resulted in the Sale Process (described below) 

and, ultimately, following the inability to generate interest in the Cline Group through the Sale 

Process, a Support Agreement between Cline and Marret pursuant to which Cline has agreed to 

initiate these CCAA proceedings and pursue the Recapitalization with the support of Marret.

101. Despite the Applicants’ significant efforts to resolve their financial difficulties, the 

Applicants can no longer continue without restructuring their affairs under the CCAA.

(C) Sale Process 

102. In April 2014, as part of its pursuit and assessment of solutions to its financial challenges, 

Cline engaged Moelis & Company LLC (“Moelis”) to act as Cline’s investment banking advisor 

for the purpose of pursuing a Sale Process in respect of the Cline Business.  The objective of the 

Sale Process was to identify and pursue a sale or merger transaction as a means to generate 

sufficient proceeds to satisfy the obligations owing in respect of the Secured Notes and the Cline 

Group’s other financial obligations.  It was contemplated that a sale of the Cline Business could 

be completed either as part of a restructuring or as an alternative to a restructuring of the Cline 

Group.

103. Cline selected Moelis to conduct the Sale Process due to, among other things, its 

excellent market reputation and expertise in the metals and mining industries.  Moelis is an 

independent investment bank with extensive experience in recapitalization and restructuring 

sales and transactions.  I understand from representatives of Moelis that since 2008, Moelis has 

advised on over US$425 billion of restructuring transactions, in which it has advised on over 180 
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assignments throughout Canada, the United States, Europe, the Middle East and Asia Pacific.  

Moelis has consistently been ranked as a top-tier financial restructuring advisor in the United 

States, and it has extensive expertise advising on strategic transactions in resource-based 

industries.

104. Prior to the formal commencement of the Sale Process, Moelis worked with management 

of the Applicants to gain an understanding of the Applicants’ business, assets, operations and 

marketplace. Moelis identified potential purchasers of the Cline Business and reviewed recent 

completed and attempted sales of similar businesses to assess the market for such businesses and 

the comparative advantages and challenges of the Cline Business.

105. After this review of the Cline Business and the market, Moelis worked with the Cline 

Group’s management to develop a confidential information memorandum (the “CIM”) for 

prospective purchasers to review upon execution of a confidentiality agreement.  Moelis also 

prepared a teaser document to be sent to potential purchasers on a confidential basis to generate 

further interest in the Cline Business.

106. Moelis contacted a broad range of potential purchasers, including 29 strategic and 

financial players, to assess their initial interest in purchasing the Cline Business.  In response to 

these initial discussions, Moelis sent teaser documents to 23 of the potential purchasers.

107. Ultimately, 15 potential purchasers entered into confidentiality agreements and nine were 

provided with the CIM.  I understand from representatives of Moelis that Moelis has had further 

discussions with these nine potential purchasers to highlight the acquisition opportunity and to 

respond to questions posed by the potential purchasers with respect to the Cline Business.  There 

was no minimum amount required for bidding in the Sale Process.
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108. The potential purchasers have now had several weeks to review the CIM, seek further 

information from the Applicants and Moelis and to decide whether they were interested in 

pursuing further discussion with respect to a potential purchase of or investment in the Cline 

Business.  Unfortunately, the Cline Group has not received any indications of interest from 

prospective purchasers.

109. Six of the nine potential purchasers have expressly declined to pursue a purchase of the 

Cline Business and I believe it is unlikely that the other three parties that received the CIM are 

interested in pursuing a purchase of the Cline Group at this time given that they have not 

expressed any such interest in the preceding several weeks.

110. I understand from representatives of Moelis that, in the course of the Sale Process, Moelis 

obtained feedback with respect to the current market realities facing the Cline Group.  The global 

hard coking coal benchmark price reached highs of US$330 per metric tonne shortly after the 

New Elk Mine commenced operations in December 2010; however, over the past four years, 

prices have fallen by nearly 65%, to under US$120 per metric tonne.  I understand from 

representatives of Moelis that the potential purchasers indicated that they viewed it as unlikely 

that the New Elk Mine could be operated profitably at this time given the presently depressed 

price of metallurgical coal and the challenges facing the Cline Group, and that potential financial 

buyers indicated that were not prepared to operate the New Elk Mine on a cash flow negative 

basis for an indeterminate period of time. 

111. These industry-wide challenges have led to diminished interest among purchasers for 

coal-related assets.  Additionally, the market glut of coal-related assets for sale – including assets 

owned by Cliffs Natural Resources, Patriot Coal Corporation, SunCoke Energy Inc., Mechel 
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OAO, Walter Energy Inc. and James River Coal Company – makes it difficult to obtain a 

favourable price for the Cline Business.  Until metallurgical coal prices improve and the New 

Elk Mine can produce coal at a positive cash margin, market interest in the New Elk Mine is 

unlikely to increase.  Since the New Elk Mine is the only asset of the Cline Group with the 

potential to generate revenue in the near term, weakness in the value of the mine translates into 

weakness in the overall value of the Cline Business.  

112. Based on the results of the Sale Process and my discussions with Moelis, and having 

regard to the historically low prices for metallurgical coal and the broader industry-wide 

challenges in the global metallurgical coal markets, there is no realistic prospect of the Cline 

Group achieving a sale of the Cline Business at the present time at values that would enable the 

Cline Group to satisfy its obligations in respect of the Secured Notes.

113. The amount of the obligations in respect of the Secured Notes exceeds the realizable 

value of the Cline Group at the present time.  I understand that the practical implications of this 

are that (i) the Secured Noteholders would suffer a significant shortfall in the amounts owed to 

them if they were to enforce their security; (ii) there would be no residual value left over to pay 

the Cline Group’s unsecured creditors or the WARN Act Plaintiffs if the Cline Group’s secured 

creditors were to enforce their security; and (iii) the existing equity interests in Cline have no 

economic value.
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IV. CCAA PROCEEDINGS 

(A) Cline Group is Insolvent 

114. Despite its extensive efforts to date, the Cline Group has been unable resolve its financial 

difficulties. 

115. The Applicants are facing an impending liquidity crisis, with no reasonable prospect of 

generating operating earnings in the near term.  Cline is immediately required to pay 

$110,173,897 in respect of the Secured Notes.  The Cline Group does not have the ability to pay 

these amounts.  Consequently, without a CCAA stay of proceedings and Marret’s support for the 

Recapitalization, the Trustee (at the direction of the Secured Noteholders) would be in a position 

to enforce its security over the assets and property of Cline, New Elk and North Central. 

116. The aggregate value of the Applicants’ assets, property and undertaking, taken at fair 

value, is not sufficient to enable the Applicants to pay their obligations, due and accruing due.  

The Applicants are therefore insolvent. 

117. The Applicants and their boards of directors have thoroughly considered the 

circumstances and the alternatives available to the Applicants.  In exercise of their business 

judgement, they have determined that the filing by the Applicants for protection under the 

CCAA is necessary at this time and the pursuit of the Recapitalization is in the best interests of 

the Applicants. 

(B) Stay of Proceedings under the CCAA 

118. At this time, I believe that, without the benefit of CCAA protection, there could be a 

significant erosion of the value of the Cline Group to the detriment of all stakeholders.  In 
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particular, a debt enforcement against the Applicants could result in the loss of tax attributes and 

the need to transfer or re-apply for various exploration, mining and environmental permits that 

are currently held by the Cline Group.  This would impair value that can be preserved in a 

CCAA restructuring and would lead to a lower recovery for both Secured Noteholders and 

unsecured creditors of the Applicants, who would be expected to receive no recovery in a debt-

enforcement or bankruptcy scenario. 

119. The Applicants are seeking CCAA protection to permit them to pursue a restructuring of 

the Cline Business with a view to maximizing its value for the benefit of their stakeholders.  The 

stay of proceedings is necessary to maintain the stability and value of the Cline Business while 

the Applicants undertake the Recapitalization. 

(C) Funding of the Cline Group 

120. The Cline Group’s principal use of cash during this period will consist of the costs 

associated with ongoing payments made in the ordinary course, including employee, independent 

contractor and officer compensation, rent, utility services, and general and administrative 

expenses.  The Cline Group must also make periodic payments in order to keep its mining and 

exploration licenses in good standing.  The Cline Group is obligated to remit annual land lease, 

railroad lease, and royalty payments of US$520,877 and annual water lease payments of 

US$105,000 in respect of the New Elk Mine.  The costs associated with the New Elk Mine 

reflect that the mine is largely non-operational and is being maintained under a care and 

maintenance program. 

121. In addition to the regular course expenditures listed above, the Cline Group will also 

incur professional fees and disbursements in connection with these proceedings and the 
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Recapitalization.  The Applicants are seeking to complete the Recapitalization as quickly and 

efficiently as reasonably possible in order to minimize restructuring and transactional costs 

during the CCAA proceedings.  The Applicants anticipate that their existing cash levels will 

provide the Cline Group with sufficient liquidity during the CCAA proceedings. 

122. The Applicants’ 13-week cash flow projections are attached hereto as Exhibit “D”. 

(D) Recapitalization of the Cline Group 

123. The Cline Group, together with its advisors, has engaged in discussions with Marret (on 

behalf of the Secured Noteholders) regarding a consensual recapitalization of the Cline Group.  

Ultimately, these discussions resulted in the proposed Recapitalization.  Cline and Marret have 

entered into the Support Agreement, pursuant to which Marret (on behalf of the Secured 

Noteholders) has agreed to support the Recapitalization and the Plan.  A copy of the Support 

Agreement is attached hereto as Exhibit “E”.   

124. The terms of the Recapitalization are set out in the Plan, a copy of which is attached 

hereto as Exhibit “F”.  The material terms of the Recapitalization include the following: 

(a) the Plan is filed on a consolidated basis in respect of the Applicants; 

(b) the Plan provides for three separate classes of creditors, namely the Secured 

Noteholders Class, the Affected Unsecured Creditors Class and the WARN Act 

Plaintiffs Class (each as defined below); 

(c) the Plan apportions the aggregate Secured Noteholders’ claim between the portion 

of that claim that is secured (the “Secured Noteholders Allowed Secured 

Claim”) and the portion of that claim that represents an unsecured deficiency 
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claim (the “Secured Noteholders Allowed Unsecured Claim”), and, for 

purposes of the Plan, the Secured Noteholders Allowed Secured Claim is 

$92,673,897 and the Secured Noteholders Allowed Unsecured Claim is 

$17,500,000;

(d) the Secured Noteholders Allowed Secured Claim will be compromised, released 

and discharged in exchange for new Cline common shares representing 100% of 

the equity in Cline, and new indebtedness in favour of the Secured Noteholders 

evidenced by a credit agreement with a term of seven years in the principal 

amount of $55,000,000, bearing interest at 0.01% per annum plus an additional 

variable interest payable only once the Applicants have achieved certain operating 

revenue targets;

(e) the claims of affected unsecured creditors (the “Affected Unsecured Creditors”), 

which exclude the WARN Act Plaintiffs but include the Secured Noteholders 

Allowed Unsecured Claim, will be compromised, released and discharged in 

exchange for each such Affected Unsecured Creditor’s pro rata share of an 

unsecured, subordinated, non-interest bearing entitlement to receive $225,000 

from Cline on the date that is eight years from the date the Plan is implemented 

(the “Unsecured Plan Entitlement”);

(f) notwithstanding the Secured Noteholders Allowed Unsecured Claim, the Secured 

Noteholders will waive their entitlement to the proceeds of the Unsecured Plan 

Entitlement, and all such proceeds will be available for distribution to the other 
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Affected Unsecured Creditors with valid claims who are entitled to the Unsecured 

Plan Entitlement, allocated on a pro rata basis;

(g) all Affected Unsecured Creditors with valid claims of up to $10,000 will, instead 

of receiving their pro rata share of the Unsecured Plan Entitlement, be paid in 

cash for the full value of their claim and will be deemed to vote in favour of the 

Plan unless they indicate otherwise, provided that this cash payment will not 

apply to any Secured Noteholder with respect to its Secured Noteholders Allowed 

Unsecured Claim;

(h) all WARN Act Claims will be compromised, released and discharged in exchange 

for an unsecured, subordinated, non-interest bearing entitlement to receive 

$100,000 from Cline on the date that is eight years from the date the Plan is 

implemented (the “WARN Act Plan Entitlement”);

(i) certain claims against the Applicants, including claims covered by insurance, 

certain prior-ranking secured claims of equipment providers and the secured claim 

of Bank of Montreal in respect of corporate credit card payables, will remain 

unaffected by the Plan;

(j) existing equity interests in Cline will be cancelled for no consideration; and

(k) the shares of New Elk and North Central will not be affected by the 

Recapitalization and will remain owned by Cline and New Elk, respectively.

125. The Plan provides that if it is not approved by the required majorities of both the 

Unsecured Creditors Class and the WARN Act Plaintiffs Class, or the Applicants determine that 
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such approvals are not forthcoming, the Applicants are permitted to withdraw the Plan and file 

an amended and restated plan (the “Alternate Plan”) without further order of the Court.  The 

Alternate Plan would provide, inter alia, that all unsecured claims and all WARN Act Claims 

against the Applicants are treated as unaffected claims, the only voting class under the Alternate 

Plan is the Secured Noteholders Class, and all assets of the Applicants will be transferred to an 

entity designated by the Secured Noteholders in exchange for a release of the Secured 

Noteholders Allowed Secured Claim. 

126. If implemented, the Recapitalization would result in a reduction of over $55 million in 

interest-bearing debt and would reduce the Applicants’ annual interest expense in the near term. 

127. I understand from the Cline Group’s professional advisors that secured creditors 

frequently pursue an asset transfer transaction under a debt enforcement process in circumstances 

where the secured debts of the debtor company exceed the realizable value of the business.  In 

reviewing its alternatives, the Applicants ultimately determined that they and their stakeholders 

would be best served by attempting to complete the Recapitalization under the CCAA with 

ancillary recognition under Chapter 15, in order to preserve certain tax attributes and exploration, 

mining and environmental permits owned or held by the Cline Group.  Accordingly, the 

Applicants are of the view that pursuing the Recapitalization pursuant to a CCAA plan of 

arrangement, which would preserve and maintain all assets within the existing Cline Group 

corporate entities, is in the best interests of the Applicants and their stakeholders. 

128. In addition, I believe that the Recapitalization is preferable to other alternatives because it 

provides a limited recovery for the Applicants’ unsecured creditors and the WARN Act 

Plaintiffs, who would otherwise receive no recovery in a security enforcement or asset sale 
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scenario (since the amounts owed in respect of the Secured Notes exceed the value of the 

Applicants’ property). 

(E) Payments for Goods and Services 

129. The Applicants have identified certain business relationships with independent 

contractors and agents, experts, accountants, advisors and counsel (the “Assistants”) as critical 

to the successful operation of the Cline Business and the successful implementation of the 

Recapitalization.  The continued service of the Applicants’ employees is also critical.  These 

parties may discontinue ongoing services if the Applicants cease to pay them in the ordinary 

course.  In addition, the Cline Group must also make periodic payments in order to keep its 

mining and exploration development permits in good standing.  Accordingly, to avoid any 

disruption that would impair the successful restructuring of the Cline Business, the Applicants 

are seeking authorization in the Initial Order to continue to make ongoing payments in respect of 

these obligations, regardless of whether such obligations arose before or after the 

commencement of these CCAA proceedings.

130. In addition, the Applicants are seeking authority in the Initial Order to continue to pay 

during the CCAA proceedings all reasonable expenses and capital expenditures necessary for the 

preservation of the Cline Business or the property of the Applicants and to make payment for 

goods and services supplied to the Cline Group, including pre-CCAA obligations if, in the 

opinion of the Applicants and with the consent of the Monitor, the supplier of goods or services 

is critical to the Cline Business.
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(F) Monitor

131. The Applicants are seeking the appointment of FTI Consulting Canada Inc. as the 

proposed CCAA monitor in these proceedings (the “Monitor”).  FTI is a recognized leader in 

the financial restructuring industry and has consented to act as the Monitor.  A copy of its 

consent is attached at Tab “5” of the Application Record. 

132. In connection with its appointment, it is contemplated that a Court-ordered charge over 

the assets, property and undertaking of the Applicants (the “Administration Charge”) would be 

granted in favour of the Monitor, its legal counsel, counsel to the Applicants, the Chief 

Restructuring Officer of the Applicants and counsel to Marret in respect of their fees and 

disbursements incurred at the standard rates and charges of the Monitor and such counsel and 

advisors, over the assets, property and undertaking of the Applicants.  The proposed 

Administration Charge is in an aggregate amount of $350,000. 

133. All of the beneficiaries of the Administration Charge have contributed, and continue to 

contribute, to the recapitalization of the Applicants.  The Applicants have sought to ensure that 

there is no unwarranted duplication of roles so as to minimize the professional fees associated 

with the Recapitalization. 

(G) Directors’ and Officers’ Charge 

134. The directors and officers of the Applicants have been actively involved in the attempts 

to address the Applicants’ current financial circumstances and difficulties, including through the 

exploration of alternatives, communicating with Marret and other stakeholders and participating 

in the negotiation of the proposed Recapitalization. 
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135. The directors and officers have been mindful of their duties with respect to the 

supervision and guidance of the Applicants in advance of these CCAA proceedings.  

Nevertheless, it is my understanding, based on advice from counsel, that in certain 

circumstances, directors and officers can be held personally liable for certain corporate 

obligations, including in connection with payroll remittances, harmonized sales taxes, goods and 

services taxes, workers compensation remittances, etc.  Furthermore, I understand it may be 

possible for directors and officers of a corporation to be held personally liable for certain unpaid 

employment-related obligations. 

136. Cline maintains an insurance policy with AIG Insurance Company of Canada in respect 

of the potential liability of directors and officers of the Applicants (the “D&O Insurance 

Policy”).  Cline has also deposited approximately $45,000 with AIG Insurance Company of 

Canada as a pre-payment for a run-off directors and officers insurance policy that is expected to 

be purchased at a later date.  The D&O Insurance Policy insures the directors and officers of the 

Applicants for certain claims that may arise against them in their capacity as directors and/or 

officers of the Applicants; however, the D&O Insurance Policy contains several exclusions and 

limitations to the coverage provided, and there is a potential for there to be insufficient coverage 

in respect of the potential director and officer liabilities. 

137. The directors and officers of the Applicants have expressed their desire for certainty with 

respect to potential personal liability if they continue in their current capacities.  In order to 

continue to carry on business during the CCAA proceedings and in order to conduct the 

Recapitalization most effectively, the Applicants require the active and committed involvement 

of the members of their boards of directors and senior officers. 
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138. The Applicants request a Court-ordered charge (the “Directors’ Charge”) in the amount 

of $500,000 over the assets, property and undertaking of the Applicants to indemnify their 

directors and officers in respect of liabilities they may incur during the CCAA proceedings in 

their capacities as directors and officers.  The amount of the Directors’ Charge has been 

calculated based on the estimated exposure of the directors and officers of the Applicants and has 

been reviewed with the prospective Monitor.  The proposed Directors’ Charge would apply only 

to the extent that the directors and officers do not have coverage under the D&O Insurance 

Policy. 

(H) Priorities of Charges 

139. It is contemplated that the priorities of the various charges set out herein will be as 

follows: 

(a) First – the Administration Charge; and 

(b) Second – the Directors’ Charge. 

140. The Initial Order sought by the Applicants provides for the Administration Charge and 

the Directors’ Charge (collectively, the “Charges”) to rank in priority to all other security 

interests, trusts, liens, charges and encumbrances, claims of secured creditors, statutory or 

otherwise (collectively, “Encumbrances”) in favour of any person, notwithstanding the order of 

perfection or attachment, except for any validly perfected security interest listed on Schedule 

“A” to the proposed Initial Order.  The secured creditors that are affected by the Charges, namely 

the Trustee and Marret, have been given notice of these CCAA proceedings and the relief being 

requested in the Initial Order. 
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141. The Applicants believe the amount of the Charges is fair and reasonable in the 

circumstances. 

(I) Chapter 15 Proceedings 

142. The Applicants believe that the Recapitalization of the Cline Group ought to be dealt with 

primarily in a single forum.  Since, as outlined in section II(B)(iii) of this Affidavit, the Cline 

Group operates as an integrated enterprise with its interests centred in Toronto, Canada, I am of 

the view that it is appropriate for CCAA proceedings in Toronto, Canada to be the primary court-

supervised proceedings in respect of the Cline Group.  However, the Applicants and the 

proposed Monitor are of the view that the Recapitalization of the Cline Group is likely to require 

judicial approval in the United States to address the assets and obligations of the Cline Group in 

the United States.   

143. Accordingly, the Applicants, with the assistance of the Monitor as foreign representative, 

intend to commence proceedings in respect of the Applicants pursuant to Chapter 15, Title 11 of 

the United States Code (“Chapter 15 Proceedings”).  The proposed Initial Order authorizes the 

Monitor to act as the foreign representative in respect of the CCAA proceedings and, if deemed 

advisable by the Monitor and the Applicants, to apply for recognition of the CCAA proceedings 

in Chapter 15 Proceedings in the United States. 

(J) Postponement of Annual General Meeting 

144. I am advised by counsel that Cline is presently required under the Business Corporations 

Act (British Columbia) to hold an annual general meeting of its shareholders.  The previous 

annual general meeting of Cline was held on August 15, 2013, and Cline was therefore 
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statutorily required to hold an annual meeting on or before November 15, 2014.  I believe that it 

would serve no purpose for Cline to hold an annual general meeting of shareholders in the 

present circumstances because the shareholders do not have an economic interest in Cline as a 

result of its insolvency, and preparing for and holding an annual general meeting of shareholders 

would result in unnecessary costs and divert the attention of senior management away from 

implementing the proposed Recapitalization.  Accordingly, Cline is seeking relief in the Initial 

Order to be relieved of any obligation to call and hold an annual general meeting of its 

shareholders until the completion of these proceedings or further Order of the Court. 

(K) Marret and the Trustee 

145. As noted above, Marret exercises sole discretion and control over the Secured 

Noteholders.  Accordingly, to simplify and expedite dealings between the Cline Group and the 

Secured Noteholders during these proceedings, Marret has confirmed that the Secured 

Noteholders have directed the Trustee to stand down from its obligations in respect of the 

Secured Notes and to allow Marret to exercise all powers and authorities ordinary exercised by 

the Trustee in respect of the Secured Notes.  To that end, the Applicants, with the support of 

Marret, are seeking a paragraph in the Initial Order to authorize and give effect to those 

arrangements. 

(L) Claims Procedure Order and Meetings Order 

146. The Applicants will be bringing a motion, seeking to proceed immediately, for a Claims 

Procedure Order authorizing and directing the Applicants to undertake a process (the “Claims

Procedure”) to identify and determine all affected claims against the Applicants and their 
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present and former directors and officers for voting and distribution purposes with respect to the 

Plan.

147. Also, the Applicants will be bringing a motion, seeking to proceed immediately, for a 

Meetings Order authorizing and directing the Applicants to file the Plan with the Court and to 

convene meetings of their affected creditors to vote on a resolution to approve the Plan and any 

amendments thereto. 

148. The Applicants are seeking the Claims Procedure Order and the Meetings Order at this 

stage because they wish to effectuate the Recapitalization as efficiently as possible.  Completing 

the Recapitalization in a timely manner is in the best interests of all stakeholders of the 

Applicants and will ensure that the Cline Group has a reduced debt structure to enable the Cline 

Group to better withstand prolonged weakness in the market for its resources. 

149. Each of the proposed Claims Procedure Order and Meetings Order contains a “Comeback 

Clause” allowing interested parties who wish to amend or vary the applicable Order to appear 

before the Court or bring a motion before the Court on a date to be set by the Court. 

(ii) Claims Procedure Order 

150. In this section, defined terms not defined herein will be as defined in the Claims 

Procedure Order. 

151. The draft Claims Procedure Order provides a process for identifying and determining 

claims against the Applicants and their directors and officers, including, inter alia, the following:

(a) Cline and Marret, shall determine the aggregate of all amounts owing by the 

Applicants under the 2011 Indenture and the 2013 Indenture in respect of the 
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Secured Notes up to the Filing Date, such amounts being collectively the Secured 

Noteholders Allowed Claim; 

(b) the Secured Noteholders Allowed Claim will be apportioned between the Secured 

Noteholders Allowed Secured Claim and the Secured Noteholders Allowed 

Unsecured Claim (being the amount of the Secured Noteholders Allowed Claim 

that is designated as unsecured having regard to the value of the security held by 

the 2011 Trustee and 2013 Trustee), as set out in the Claims Procedure Order, and 

as described below; 

(c) the Monitor will send a Claims Package to all Known Creditors, which Claims 

Package shall include a Notice of Claim specifying the Known Creditor’s Claim 

against the Applicants for voting and distribution purposes, and specifying 

whether the Known Creditor’s claim is secured or unsecured; 

(d) the Claims Procedure Order contains provisions allowing a Known Creditor to 

dispute its Claim as determined in the applicable Notice of Claim for either voting 

or distribution purposes or with respect to whether such Claim is secured or 

unsecured, and sets out a procedure for resolving such disputes; 

(e) the Monitor will publish a notice to creditors in The Globe and Mail (National 

Edition), the Denver Post and the Pueblo Chieftain to solicit Claims against the 

Applicants by potential claimants who are as yet unknown to the Applicants; 

(f) the Monitor will deliver a Claims Package to any Unknown Creditor who makes a 

request therefor prior to the Claims Bar Date containing a Proof of Claim to be 
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completed by such Unknown Creditor and filed with the Monitor prior to the 

Claims Bar Date; 

(g) the proposed Claims Bar Date for Proofs of Claim for Unknown Creditors and for 

Notices of Dispute in the case of Known Creditors is January 13, 2015 (which is 

42 days following the date of the Claims Procedure Order, assuming that Order is 

granted at this time);

(h) the Claims Procedure Order contains provisions allowing the Applicants to 

dispute a Proof of Claim as against an Unknown Creditor and provides a 

procedure for resolving such disputes for either voting or distribution purposes or 

with respect to whether such claim is secured or unsecured; 

(i) the Claims Procedure Order allows the Applicants to allow a Claim for purposes 

of voting on the Plan without prejudice to whether that Claim has been accepted 

for purposes of receiving distributions under the Plan; 

(j) where the Applicants or the Monitor send a notice of disclaimer or resiliation to 

any Creditor after the Filing Date, such notice shall be accompanied by a Claims 

Package allowing such Creditor to make a claim against the Applicants in respect 

of a Restructuring Period Claim; 

(k) the Restructuring Period Claims Bar Date, in respect of claims arising as on or 

after the Applicants’ date of CCAA filing shall be seven (7) days after the day 

such a Restructuring Period Claim arises;
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(l) for purposes of the matters set out in the Claims Procedure Order in respect of any 

WARN Act Claims: (i) the WARN Act Plaintiffs will be treated as Unknown 

Creditors since the Applicants are not aware of (and have not quantified) any 

bona fide claims of the WARN Act Plaintiffs; and (ii) Class Action Counsel shall 

be entitled to file Proofs of Claim, Notices of Dispute of Revision and 

Disallowance, receive service and notice of materials and to otherwise deal with 

the Applicants and the Monitor on behalf of the WARN Act Plaintiffs, provided 

that Class Action Counsel shall require an executed proxy in order to cast votes 

on behalf of any WARN Act Plaintiffs at the WARN Act Plaintiffs’ Meeting; 

(m) Creditors may file a Proof of Claim with respect to a Director/Officer Claim; and 

(n) interested parties who wish to amend or vary the Claims Procedure Order may 

appear before the Court or bring a motion before the Court on a date to be set by 

the Court. 

152. The Claims Procedure Order is designed to identify the Claims of all possible Creditors 

in a manner that preserves the rights of such Creditors while allowing the Applicants to proceed 

expeditiously.

(iii) Meetings Order 

153. The draft Meetings Order provides that the Applicants are authorized to file the Plan and 

to convene meetings of their affected creditors to consider and vote on the Plan as follows: 

(a) a meeting of the Secured Noteholders (the “Secured Noteholders Class”);  
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(b) a meeting of affected unsecured creditors other than claimants with WARN Act 

Claims (the “Affected Unsecured Creditors Class”); and 

(c) a meeting of any claimants in respect of WARN Act Claims (the “WARN Act 

Plaintiffs Class”). 

154. The Secured Noteholders Class will consist of the Secured Noteholders in respect of the 

portion of their claims against the Applicants that is to be treated as secured.  Each Secured 

Noteholder will be entitled to vote its pro rata portion of that amount in the Secured Noteholders 

Class. 

155. The Affected Unsecured Creditors Class consists of all of the unsecured creditors of the 

Applicants who are to be affected by the Plan, including the Secured Noteholders in respect of 

the remaining unsecured balance of their claims (i.e. the portion of their claims that is to be 

treated as unsecured), but excluding any WARN Act Plaintiff in respect of a WARN Act Claim.  

Each Secured Noteholder will be entitled to vote its pro rata portion of the Secured Noteholders 

Allowed Unsecured Claim in the Affected Unsecured Creditors Class.  The Affected Unsecured 

Creditors Class also includes the second-ranking secured claims of Marret (in its individual 

capacity), if any.  The claims of Marret would be treated as unsecured because they rank below 

the Secured Notes, which will already suffer a deficiency in the value of their available security. 

156. The Affected Unsecured Creditors Class will include a convenience class of unsecured 

creditors with Affected Unsecured Claims of up to $10,000 who will be paid in cash in full of 

their Affected Unsecured Claims and who will be deemed to vote in favour of the Plan, as 

members of the Affected Unsecured Creditors Class, unless they indicate otherwise. 
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157. The WARN Act Plaintiffs Class consists of all WARN Act Plaintiffs in the WARN Act 

Class Action who may assert WARN Act Claims against the Applicants. 

158. I believe that this classification of creditors is fair having regard to the creditors’ legal 

interests, the remedies available to them, and the extent to which they would recover their claims 

by exercising those remedies.  In addition, all of the creditors in the Affected Unsecured 

Creditors Class have no security enforcement remedy in respect of the claims to be voted in that 

class, either because they have no security interest in the Applicants at all or because the value of 

the Applicants’ assets is insufficient to satisfy the secured claims against them.  All of the claims 

in the Affected Unsecured Creditors Class are similar in that they would remain unpaid in the 

event of a security enforcement or liquidation scenario. 

159. The WARN Act Plaintiffs Class consists of contingent litigation creditors who assert (or 

who may assert) claims against Cline and New Elk in an uncertified class action proceeding.  

The WARN Act Claims have not been proven and are contested by the Applicants. 

160. It is proposed that the Meetings will be held at Goodmans LLP, 333 Bay Street, Suite 

3400, Toronto, Ontario on January 21, 2015 at 10:00 a.m. for the WARN Act Plaintiffs Class, 

11:00 a.m. for the Affected Unsecured Creditors Class, and 12:00 p.m. for the Secured 

Noteholders Class. 

161. The draft Meetings Order provides for, inter alia, the following in respect of the 

governance of the Meetings (defined terms not otherwise defined herein shall have the meaning 

given to those terms in the Plan): 

(a) an officer of the Monitor shall preside as the chair of the Meetings; 
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(b) the only parties entitled to notice of, attend or speak at the Meetings are the 

Eligible Voting Creditors (or their respective duly appointed proxyholders), 

representatives of the Monitor, the Applicants, Marret, all such parties’ financial 

and legal advisors, the Chair, the Secretary, the Scrutineers, and such other parties 

as may be admitted to a Meeting only by invitation of the Applicants or the Chair; 

(c) only Creditors with Voting Claims or their duly appointed proxyholders are 

entitled to vote at the Meetings; provided that, in the event a Creditor holds a 

Claim that is a Disputed Voting Claim as at the date of a Meeting, such Disputed 

Voting Claim may be voted at the applicable Meeting (by the applicable Creditor 

or its proxyholder) but shall be tabulated separately and shall not be counted for 

any purpose unless, until, and only to the extent that such Claim is ultimately 

determined to be a Voting Claim; 

(d) each WARN Act Plaintiff or its proxyholder shall be entitled to cast an individual 

vote on the Plan as part of the WARN Act Plaintiffs Class and Class Action 

Counsel shall be permitted to cast votes on behalf of those WARN Act Plaintiffs 

who have duly appointed Class Action Counsel as their proxy pursuant to the 

terms of the Meetings Order; 

(e) the quorum for each Meeting is one Creditor with a Voting Claim, provided that if 

there are no WARN Act Plaintiffs voting in the WARN Act Plaintiffs Class, the 

Applicants will have the right to combine the WARN Act Plaintiffs Class with the 

Affected Unsecured Creditors Class and proceed without a vote of the WARN 
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Act Plaintiffs Class, in which case there shall be no WARN Act Plan Entitlement 

under the Plan;

(f) the Monitor shall keep separate tabulations of votes in respect of:

(i) Voting Claims; and 

(ii) Disputed Voting Claims, if any; 

(g) the Scrutineers shall tabulate the vote(s) taken at each Meeting and determine 

whether the Plan has been accepted by the required majorities of the Secured 

Noteholders Class, the Affected Unsecured Creditors Class and the WARN Act 

Plaintiffs Class;

(h) if the approval or non-approval of the Plan may be affected by the votes cast in 

respect of the Disputed Voting Claims, if any, as determined by the Monitor, the 

Applicants and the Monitor may seek directions from this Court; and

(i) the results of the vote conducted at the Meetings shall be binding on each creditor 

of the Applicants whether or not such creditor is present in person or by proxy or 

voting at a Meeting.

162. The Applicants may elect to proceed with the Meetings notwithstanding that the 

resolution of Claims in accordance with the Claims Procedure may not be complete.  As noted 

above, the Meetings Order, if approved, authorizes and directs the Monitor to tabulate votes in 

respect of Voting Claims separately from votes in respect of Disputed Voting Claims, if any.  If 

the approval or non-approval of the Plan may be affected by the votes cast in respect of Disputed 

Voting Claims, if any, then only if the Disputed Voting Claims are ultimately determined to be 
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Voting Claims, in whole or in part, will such Claims, in whole or in part, as applicable, be 

counted for purposes of determining whether the requisite majorities of the Secured Noteholders 

Class, the Affected Unsecured Creditors Class and the WARN Act Plaintiffs Class have voted to 

approve the Plan.  This way, the Meetings can proceed concurrently with the conclusion of the 

Claims Procedure.

163. By proceeding with the Meetings concurrently with the conclusion of the Claims 

Procedure, the Applicants hope to move more expeditiously towards the implementation of the 

Recapitalization and the conclusion of the Recapitalization. 

164. The Meetings Order includes a comeback provision providing interested parties who 

wish to amend or vary the Meetings Order with the ability to appear before the Court or bring a 

motion before the Court on a date to be set by the Court. 

165. Marret has confirmed that it supports the Recapitalization and the Plan on behalf of the 

Secured Noteholders and it has entered into the Support Agreement to that effect. 

166. The class of unsecured creditors of the Applicants is relatively small, and most of the 

Applicants’ known unsecured creditors are knowledgeable about the operations of the 

Applicants.  As a result, I believe the counterparties would not be prejudiced by the timeframes 

being proposed in the requested Claims Procedure Order and Meetings Order. 

(iv) Fairness of Plan and the Recapitalization 

167. The Applicants have considered a number of factors in deciding to move forward with 

the Recapitalization, the Plan and the relief sought under the CCAA, including: 
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(a) the industry-wide challenges facing the metallurgical coal market, including 

historically low prices for metallurgical coal; 

(b) the results of the Sale Process, including the fact that no offers or expressions of 

interest for the Cline Group were received in the Sale Process; 

(c) the Secured Notes are now past due, Marret has advised that the Secured 

Noteholders have directed the Trustee to accelerate the Secured Notes and the 

Trustee (at the direction of the Secured Noteholders) is in a position to enforce its 

security;

(d) the fact that Marret (on behalf of the Secured Noteholders) has forbeared on its 

rights for an extended period of time to allow the Applicants to consider and 

pursue alternatives and has allowed the Cline Group to use its cash collateral to 

fund the Cline Group during that time; however, Marret is not prepared to forbear 

and support the Cline Group any longer in the absence of the Recapitalization; 

(e) the Applicants have achieved the support of Marret, which represents the 

Applicants’ largest creditor group and the creditors with the remaining economic 

interest in the Cline Group; 

(f) the Plan would provide for limited recoveries for Affected Unsecured Creditors 

and WARN Act Plaintiffs, who would otherwise expect to receive nothing in a 

debt enforcement or liquidation scenario; and 

(g) the Applicants do not presently have any other viable alternative for continuing 

the Cline Business other than the Recapitalization. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF OHIO 

WESTERN DIVISION  
 

In re: 
 
 

Biltrite Rubber (1984) Inc., et al., 
 
 

Foreign Applicants in Foreign Proceedings. 

Chapter 15 
 
 
Case No. 09-31423 (MAW) 
 
 
Jointly Administered 

 
 

ORDER GRANTING RECOGNITION AND RELATED RELIEF 
 
This matter was brought before the Court by RSM Richter Inc., the court-

appointed monitor (the "Monitor")1 and foreign representative of Biltrite Rubber (1984) Inc. 

("Biltrite") and Biltrite Rubber, Inc. ("Biltrite U.S.", and together with Biltrite, the "Biltrite 

Group") in proceedings (the "Canadian Proceedings") under Canada's Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended, pending before the Ontario Superior Court 

of Justice (Commercial List) (the "Ontario Court"), to consider the Verified Petitions for 

                                                           
1 Capitalized terms not defined herein have the meanings ascribed to them in the Initial Order (defined below). 

The court incorporates by reference in this paragraph and adopts as the findings
and orders of this court the document set forth below.  This document has been
entered electronically in the record of the United States Bankruptcy Court for the
Northern District of Ohio.
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Recognition of the Canadian Proceedings which were filed on March 12, 2009 for 

the Biltrite Group (collectively, the "Chapter 15 Petitions") commencing the above-captioned 

chapter 15 cases (collectively, the "Chapter 15 Cases") pursuant to sections 1504, 1515 and 

1517 of title 11 of the United States Code (as amended, the "Bankruptcy Code"), and seeking 

enforcement pursuant to sections 1507, 1520, 1521 and 105 of the Bankruptcy Code of the Initial 

Order of the Ontario Court dated March 12, 2009 (the "Initial Order").  Due and timely notice 

of the filing of the Chapter 15 Petitions was given in accordance with this Court's order dated 

March 13, 2009, approving the form of notice and manner of service thereof, which notice is 

deemed adequate for all purposes such that no other or further notice thereof need be given.  The 

Court has considered and reviewed the other pleadings and exhibits submitted by the Monitor in 

support of the Chapter 15 Petitions including the Initial Order annexed hereto as Exhibit 1 

(collectively the "Supporting Papers").  No objections to the Chapter 15 Petitions were filed or 

otherwise asserted.  

Therefore, after due deliberation and sufficient cause appearing therefor, the 

Court finds and concludes as follows: 

(A) This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 
and 1334 and section 1501 of the Bankruptcy Code and the general order of reference in 
this District.  

(B) This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).   

(C) Venue is proper in this District pursuant to 28 U.S.C. §§ 1410 (1) and (3).   

(D) The Monitor is a "person" within the meaning of section 101(41) of the 
Bankruptcy Code and is the duly appointed "foreign representative" of the Biltrite Group 
within the meaning of section 101(24) of the Bankruptcy Code.   

(E) The Chapter 15 Cases were properly commenced pursuant to sections 
1504 and 1515 of the Bankruptcy Code.   

(F) The Chapter 15 Petitions meet the requirements of section 1515 of the 
Bankruptcy Code. 
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(G) The Canadian Proceedings are foreign proceedings within the meaning of 
section 101(23) of the Bankruptcy Code. 

(H) The Canadian Proceedings are entitled to recognition by this Court 
pursuant to section 1517 of the Bankruptcy Code. 

(I) The Canadian Proceedings are pending in Canada, which is the location of 
each member of the Biltrite Group's center of main interests, and as such, constitute 
foreign main proceedings pursuant to section 1502(4) of the Bankruptcy Code and are 
entitled to recognition as foreign main proceedings pursuant to section 1517(b)(1) of the 
Bankruptcy Code. 

(J) The Monitor is entitled to all the relief provided by section 1520 of the 
Bankruptcy Code without limitation. 

(K) The relief granted hereby is necessary and appropriate, in the interests of 
the public and international comity, consistent with the public policy of the United States, 
warranted pursuant to section 1521 of the Bankruptcy Code. 

(L) The interest of the public will be served by this Court granting the relief 
requested by the Monitor. 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Canadian Proceedings are hereby recognized as foreign main 

proceedings pursuant to section 1517 of the Bankruptcy Code. 

2. The Initial Order (and any amendments or extensions thereof as may be 

granted from time to time by the Ontario Court) is hereby given full force and effect in the 

United States. 

3. All provisions of section 1520 of the Bankruptcy Code apply in these 

Chapter 15 Cases, including, without limitation, the stay under section 362 and the provisions of 

section 363 of the Bankruptcy Code throughout the duration of these Chapter 15 Cases or until 

otherwise ordered by this Court. 

  4. The stay under section 362 of the Bankruptcy Code shall not apply to the 

Biltrite Group's obligations to the Royal Bank of Canada under the Senior Secured Facility or the 
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DIP Financing provided on the terms and conditions set forth in the DIP Agreement approved by 

the Ontario Court in the Initial Order. 

  5. This Court shall retain jurisdiction with respect to the enforcement, 

amendment or modification of this Order, any request for additional relief or any adversary 

proceeding brought in and through these Chapter 15 Cases, and any request by an entity for relief 

from the provisions of this Order, for cause shown, that is properly commenced and within the 

jurisdiction of this Court. 

6.  The Chapter 15 Petitions and the Supporting Papers shall be made 

available by the Monitor through its website at http://www.rsmrichter.com or upon request at the 

offices of Allen & Overy LLP, 1221 Avenue of the Americas, New York, New York 10020 to 

the attention of Amelie Baudot, (212) 610-6300, amelie.baudot@allenovery.com. 

7. Notwithstanding Bankruptcy Rule 7062, made applicable to these Chapter 

15 Cases by Bankruptcy Rule 1018, the terms and conditions of this Order shall be immediately 

effective and enforceable upon its entry, and upon its entry, this Order shall become final and 

appealable. 

### 
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Exhibit 1 
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Court File No. eii -O?~Ro67 .()ClCc.

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE ) THURSDAY, THE 12TH
)
) DAY OF MARCH, 2009JUSTICE MORA WETZ

"".,-..=".,",...,,,

¡f./.';..:7~ G U U If ';""', . '.'

/ ,,'J' , o,~.;~~' rr~~. \
/¿'j THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, R.S.C.l n ~:; ~ 1985 C 36 AS AMENDED\;~:) , c. - ,
\~:~'i;:!,. . AØIN THE MATTER OF A PLAN OF COMPROMISE OR ARRNGEMENT OF":~~::!c~:~::;;"~:~';:i/ BILTRITE RUBBER (1984) INC. AND BILTRITE RUBBER, INC.

INITIAL ORDER

THIS APPLICATION, made by Biltrite Rubber (1984) Inc. ("Biltrit~") and Biltrite Rubber,

Inc. ("Biltrite U.S.", and collectively with Biltrite, the "Applicants"), pursuant to the

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was

heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the affdavit of James Chung sworn March 11, 2008 (the "Chung Affdavit"),

and the Exhibits thereto and on hearing the submissions of counsel for the Applicants, Royal

Bank of Canada (the "DIP Lender") and RSM Richter Inc., and on reading the consent of RSM

Richter Inc. to act as the Monitor,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record is hereby abridged so that this Application is properly returnable today and

hereby dispenses with further service thereof.

APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies to

which the CCAA applies.
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PLAN OF ARRNGEMENT

3. THIS COURT ORDERS that the Applicants shall have the authority to file and may,

subject to further order of this Court, fie with this Court a plan of compromise or arrangement

(hereinafter referred to as the "Plan") between, inter alia, the Applicants or anyone of them and

one or more classes of their respective secured and/or unsecured creditors as they deem

appropriate.

POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicants shall remain in possession and control of

their current and future assets, undertakings and properties of every nature and kind whatsoever,

and wherever situate including all proceeds thereof (the "Property"). Subject to further Order of

this Court, the Applicants shall continue to carryon business in a manner consistent with the

preservation of their business (the "Business") and Property. The Applicants shall be authorized

and empowered to continue to retain and employ the employees, consultants, agents, experts,

accountants, counsel and such other persons (collectively "Assistants") currently retained or

employed by them, with liberty, with the prior agreement of the DIP Lender (as hereinafter

defined) and the Monitor, to retain such further Assistants as they deem reasonably necessary or

desirable in the ordinary course of business or for the carrying out of the terms of this Order.

5. THIS COURT ORDERS that the Applicants shall be entitled to continue to utilize the

cash management system currently in place as described in the Chung Affdavit or, with the

consent of the DIP Lender, replace it with another substantially similar cash management system

(the "Cash Management System"), and that any present or future bank providing the Cash

Management System shall not be under any obligation whatsoever to inquire into the propriety,

validity or legality of any transfer, payment, collection or other action taken under the Cash

Management System, or as to the use or application by the Applicants of funds transferred, paid,

collected or otherwise dealt with in the Cash Management System, shall be entitled to provide

the Cash Management System without any liability in respect thereof to any Person (as

hereinafter defined) other than the Applicants, pursuant to the terms of the documentation

applicable to the Cash Management System, and shall be, in its capacity as provider of the Cash

Management System, an unaffected creditor under the Plan with regard to any claims or
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expenses it may suffer or incur in connection with the provision of the Cash Management

System.

6. THIS COURT ORDERS that the Applicants shall be entitled but not required to pay the

following expenses whether incurred prior to or after this Order:

(a) all outstanding and future wages, salaries, employee and pension or similar

benefits, vacation pay, bonuses and expenses payable on or after the date of this

Order, in each case incurred in the ordinary course of business and consistent with

existing compensation policies and arrangements;

(b) the fees and disbursements of any Assistants retained or employed by any of the

Applicants in respect of these proceedings, at their standard rates and charges; and

(c) all expenditures and disbursements provided for in the cash flow statements

attached to the Chung Affdavit as Exhibit "c" in accordance with the cash flow

statement.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein or in

the DIP Agreement (as defined herein), the Applicants shall be entitled but not required to pay

all reasonable expenses incurred by the Applicants in carrying on the Business in the ordinary

course after this Order, and in carrying out the provisions of this Order, which expenses shall

include, without limitation:

(a) all expenses and capital expenditures reasonably necessary for the preservation of

the Property or the Business including, without limitation, payments on account

of insurance (including directors and offcers insurance), maintenance and

security services; and

(b) payment for goods or services actually supplied to the Applicants following the
date of this Order.

8. THIS COURT ORDERS that the Applicants shall remit, II accordance with legal

requirements, or pay:
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(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or

of any Province thereof or any other taxation authority which are required to be

deducted from employees' wages, including, without limitation, amounts in

respect of (i) employment insurance, (ii) Canada Pension Plan, (iii) Quebec

Pension Plan, and (iv) income taxes;

(b) all goods and services or other applicable sales taxes (collectively, "Sales Taxes")

required to be remitted by the Applicants in connection with the sale of goods and

services by the Applicants, but only where such Sales Taxes are accrued or

collected after the date of this Order, or where such Sales Taxes were accrued or

collected prior to the date of this Order but not required to be remitted until on or

after the date of this Order, and

(c) any amount payable to the Crown in right of Canada or of any Province thereof or

any political subdivision thereof or any other taxation authority in respect of

municipal realty, municipal business or other taxes, assessments or levies of any

nature or kind which are entitled at law to be paid in priority to claims of secured

creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

9. THIS COURT ORDERS that, except as specifically permitted herein (which for greater

clarity includes as permitted in the Definitive Documents (as defined herein)), the Applicants are

hereby directed, until further Order of this Court: (a) to make no payments of principal, interest

thereon or otherwise on account of amounts owing by the Applicants to any of their creditors as

of this date; (b) to grant no security interests, trust, liens, charges or encumbrances upon or in

respect of any of their Property; and (c) to not grant credit or incur liabilities except in the

ordinary course of the Business.

RESTRUCTURING

i O. THIS COURT ORDERS that the Applicants shall, subject to such covenants as may be

contained in the Definitive Documents, have the right to:
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(a) permanently or temporarily cease, downsize or shut down any of 
their business or

operations and to dispose of redundant or non-material assets not exceeding

$250,000 in anyone transaction or $750,000 in the aggregate;

(b) subj ect to any applicable seniority provisions of any applicable collective

bargaining agreement or as may be agreed between Biltrite and the applicable

collective bargaining unit, terminate the employment of such of their employees

or temporarily layoff such of their employees as they deem appropriate on such

terms as may be agreed upon between the Applicants or either of them and such

employee, or failing such agreement, to deal with the consequences thereof in the

Plan;

(c) repudiate such of their arrangements or agreements of any nature whatsoever,

whether oral or written, as the Applicants deem appropriate on such terms as may

be agreed upon between the Applicants or either one of them and such counter-

parties, or failing such agreement, to deal with the consequences thereof in the

Plan, provided that, notwithstanding this paragraph i O( c), Biltrite shall not

repudiate any collective agreement with the United Steelworkers;

(d) assist the Monitor to undertake and complete the Sale Process (as defined herein)

in accordance with paragraphs 29 to 30 hereof;

(e) pursue all avenues of refinancing and offers for material parts of the Business or

Property, in whole or part, subject to prior approval of this Court being obtained

before any material refinancing or any sale (except as permitted by subparagraph

(a), above); and

(f) apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition of this Order and for assistance in carrying out the terms of

this Order and to commence, conduct and conclude court-supervised proceedings

in another jurisdiction in connection with any matters pertaining to the Applicants

or either one of them, their affliates, the Business, the Property or these CCAA

Proceedings,
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all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the

Business (the "Restructuring").

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

11. THIS COURT ORDERS that until and including April 13, 2009, or such later date as

this Court may order (the "Stay Period"), no proceeding or enforcement process in any court or

tribunal (each, a "Proceeding") shall be commenced or continued against or in respect of either

of the Applicants or the Monitor, or affecting the Business or the Property, except with the

written consent of the Applicants, as applicable, and the Monitor, or with leave of this Court, and

any and all Proceedings currently under way against or in respect of the Applicants or either one

of them, or affecting the Business or the Property, are hereby stayed and suspended pending

further Order of this Court; provided however, nothing in this Order shall effect or purport to

effect a stay against the exercise by the DIP Lender of any of its rights or remedies under the

Definitive Documents (as defined below).

NO EXERCISE OF RIGHTS OR REMEDIES

12. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, firm, corporation, governmental body or agency, or any other entities (all of the

foregoing, collectively being "Persons" and each being a "Person") against or in respect of

either of the Applicants or the Monitor, or affecting the Business or the Property, are hereby

stayed and suspended except with the written consent of the Applicants, and the Monitor, or

leave of this Court, provided that nothing in this Order shall: (i) empower the Applicants to carry

on any business that the Applicants are not lawfully entitled to carryon; (ii) exempt the

Applicants from compliance with statutory or regulatory provisions relating to health, safety or

the environment; (iii) prevent the fiing of any registration to preserve or perfect a security

interest; (iv) prevent the registration of a claim for a lien; or (v) prevent the fiing of a grievance

pursuant to the Labour Relations Act (Ontario) or a collective agreement.

NO INTERFERENCE WITH RIGHTS

13. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to

honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
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contract, agreement, licence or permit in favour of or held by either of the Applicants, except
/'

with the written consent of the applicable Applicant and the Monitor, or leave of this Court.

CONTINUATION OF SERVICES

14. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written

agreements with either of the Applicants or statutory or regulatory mandates for the supply of

goods and/or services, including without limitation all computer software, communication and

other data services, centralized banking services, payroll services, insurance, transportation,

services, utility or other services to the Business or either of the Applicants, are hereby restrained

until further Order of this Court from discontinuing, altering, interfering with or terminating the

supply of such goods or services as may be required by the Applicants, as the case may be, and

that the Applicants shall be entitled to the continued use of their current premises, telephone

numbers, facsimile numbers, internet addresses and domain names, provided in each case that

the normal prices or charges for all such goods or services received after the date of this Order

are paid by the Applicants in accordance with normal payment practices of the. Applicants or

such other practices as may be agreed upon by the supplier or service provider and each of the

applicable Applicant and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS

15. THIS COURT ORDERS that, notwithstanding anything else contained herein, no

creditor of the Applicants shall be under any obligation after the making of this Order to advance

or re-advance any monies or otherwise extend any credit to the Applicants. Nothing in this

Order shall derogate from the rights conferred and obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

16. THIS COURT ORDERS that during the Stay Period, and except as permitted by

subsection 11.5(2) of the CCAA, no Proceeding may be commenced or continued against any of

the former, current or future directors or officers of the Applicants with respect to any claim

against the directors or officers that arose before the date hereof and that relates to any

obligations of the Applicants whereby the directors or offcers are alleged under any law to be

liable in their capacity as directors or officers for the payment or performance of such
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obligations, unti a compromise or arrangement in respect of the Applicants, if one is filed, is

sanctioned by this Court or is refused by the creditors of the Applicant or this Court.

DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE

17. THIS COURT ORDERS that each of the Applicants shall indemnify its respective

directors and offcers from all claims, costs, charges and expenses that may arise out of their

involvement with the Applicants, whether prior to or after the date hereof, including, without

limitation, all claims, costs, charges and expenses relating to the failure of the Applicants, after

the date hereof, to make payments of the nature referred to in subparagraphs 6(a), 8(a), 8(b) and

8( c) of this Order, that they sustain or incur by reason of or in relation to their respective

capacities as directors and/or officers of the Applicants, except to the extent that, with respect to

any officer or director, such offcer or director has actively participated in the breach of any

related fiduciary duties or has been grossly negligent or guilty of wilful misconduct.

18. THIS COURT ORDERS that the directors and offcers of the Applicants shall be

entitled to the benefit of and are hereby granted a charge (the "Directors' Charge") on the

Property, which charge shall not exceed an aggregate amount of $450,000, as security for the

indemnity provided in paragraph 17 of this Order. The Directors' Charge shall have the priority

set out in paragraphs 39 and 41 herein.

19. THIS COURT ORDERS that, notwithstanding any language in any applicable

insurance policy to the contrary: (a) no insurer shall be entitled to be subrogated to or claim the

benefit of the Directors' Charge; and (b) each Applicant's directors and officers shall only be

entitled to the benefit of the Directors' Charge to the extent that they do not have coverage under

any directors' and officers' insurance policy, or to the extent that such coverage is insuffcient to

pay amounts indemnified in accordance with paragraph 17 of this Order.

APPOINTMENT OF MONITOR

20. THIS COURT ORDERS that RSM Richter Inc. is hereby appointed pursuant to the

CCAA as the Monitor (the "Monitor"), an officer of this Court, to monitor the Property and the

Applicants' conduct of their Business with the powers and obligations set out in the CCAA or set

forth herein and that the Applicants and their shareholders, officers, directors, and Assistants

shall advise the Monitor of all material steps taken by the Applicants pursuant to this Order, and
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shall co-operate fully with the Monitor II the exercise of its powers and discharge of its

obligations.

21. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and

obligations under the CCAA, is hereby directed and empowered to:

(a) monitor the Applicants' receipts and disbursements;

(b) report to this Court at such times and intervals as the Monitor may deem

appropriate with respect to matters relating to the Property, the Business, the Sale

Process and such other matters as may be relevant to the proceedings herein;

(c) assist the Applicants, to the extent required by the Applicants, in their

dissemination to the DIP Lender and its counsel of financial and other information

as, agreed to between the Applicants and the DIP Lender pursuant to the

Definitive Documents;

(d) assist the Applicants, to the extent required by the Applicants, in their

dissemination of information and notices to their creditors, employees, suppliers,

customers and other stakeholders, including, without limitation, as required by

paragraph 45 hereof;

(e) advise the Applicants in their development of the Plan and any amendments to the

Plan;

(f) advise and assist the Applicants, to the extent required by the Applicants, in

connection with any Restructuring, including, commencing and conducting court-

supervised proceedings in respect of a Restructuring, whether before this

Honourable Court or in any foreign proceedings commenced in connection with a

Restructuring;

(g) to administer and conduct a marketing and sale process to sell the Property and

the Business or any part thereof in a manner consistent with the Sale Process

Outline attached hereto as Schedule "A" (the "Sale Process");
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(h) apply to any court in any other jurisdiction as the Monitor deems necessary or

desirable for an Order recognizing these CCAA Proceedings and giving full force

and effect in any such jurisdiction to this Order or any Order of this Court made in

these CCAA Proceedings, and to act as a "foreign representative" of the

Applicants or either one of them in any proceedings outside of Canada, including,

without limitation, Chapter 15 proceedings under the U.S. Bankruptcy Code, as

the Monitor deems necessary or desirable;

(i) advise the Applicants, to the extent required by the Applicants, with the holding

and administering of creditors' or shareholders' meetings for voting on the Plan;

G) have full and complete access to the books, records and management, employees

and advisors of the Applicants and to the Business and the Property to the extent

required to perform its duties arising under this Order;

(k) be at liberty to engage independent legal counselor such other persons as the

Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

(1) consider, and if deemed advisable by the Monitor, prepare a report and

assessment on the Plan; and

(m) perform such other duties as are required by this Order or by this Court from time

to time.

22. THIS COURT ORDERS that the Monitor shall not take possession of the Property and

shall take no part whatsoever in the management or supervision of the management of the

Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

23. THIS COURT ORDERS that nothing herein contained shall require the Monitor to

occupy or to take control, care, charge, possession or management (separately and/or

collectively, "Possession") of any of the Property that might be environmentally contaminated,

might be a pollutant or a contaminant, or might cause or contribute to a spil, discharge, release

or deposit of a substance contrary to any federal, provincial or other law respecting the
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protection, conservation, enhancement, remediation or rehabilitation of the environment or

relating to the disposal of waste or other contamination including, without limitation, the

Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations

thereunder (the "Environmental Legislation"), provided however that nothing herein shall

exempt the Monitor from any duty to report or make disclosure imposed by applicable

Environmental Legislation. The Monitor shall not, as a result of this Order or anything done in

pursuance of the Monitor's duties and powers under this Order, be deemed to be in Possession of

any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

24. THIS COURT ORDERS that the Monitor shall provide any creditor of the Applicants,

including the DIP Lender, with information provided by the Applicants in response to reasonable

requests for information made in writing by such creditor addressed to the Monitor. The Monitor

shall not have any responsibility or liability with respect to the information disseminated by it

pursuant to this paragraph. In the case of information that the Monitor has been advised by

either of the Applicants is confidential, the Monitor shall not provide such information to

creditors unless otherwise directed by this Court or on such terms as the Monitor and the

applicable Applicant may agree.

25. THIS COURT ORDERS that, in addition to the rights and protections afforded the

Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or

obligation as a result of its appointment or the carrying out of the provisions of this Order, save

and except for any gross negligence or wilful misconduct on its part. Nothing in this Order shall

derogate from the protections afforded the Monitor by the CCAA or any applicable legislation.

26. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the

Applicants shall be paid their reasonable fees and disbursements, in each case at their standard

rates and charges, by the Applicants as part of the costs of these proceedings. The Applicants are

hereby authorized and directed to pay the accounts of the Monitor, counsel for the Monitor and

counsel for the Applicants from time to time, and, in addition, the Applicants are hereby

authorized to pay to the Monitor, counsel to the Monitor, and counsel to the Applicants,
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reasonable retainers to be held by them as security for payment of their respective fees and

disbursements outstanding from time to time.

27. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts

from time to time if so requested in writing by the Applicants or any stakeholder of the

Applicants prior to the Monitor's discharge, and for this purpose the accounts of the Monitor and

its legal counsel are hereby referred to a judge of the Commercial List of the Ontario Superior

Court of Justice.

2S. THIS COURT ORDERS that the Monitor, counsel to the Monitor, if any, and the

Applicants' counsel shall be entitled to the benefits of and are hereby granted a charge (the

"Administration Charge") on the Property, which charge shall not exceed an aggregate amount

of $750,000, as security for their professional fees and disbursements incurred at the normal rates

and charges of the Monitor and such counsel, both before and after the making of this Order in

respect of these proceedings. The Administration Charge shall have the priority set out in

paragraphs 39 and 41 hereof.

SALE PROCESS

29. THIS COURT ORDERS that the Sale Process be and the same is hereby approved, and

the Monitor and the Applicants, as applicable, are hereby empowered and directed to administer

and conduct the Sale Process.

30. THIS COURT ORDERS that the Applicants and the Monitor are hereby authorized to

take all steps necessary or desirable to complete and fulfill and all requirements, terms and steps

contemplated by or associated with the Sale Process, including, without limitation, to engage the

services of such persons as they deem necessary, if any, to assist them in implementing and

carrying out the Sale Process and its respective obligations pursuant to this Order.

DIP FINANCING

31. THIS COURT ORDERS that, subject to paragraph 32 hereof, the Applicants are hereby

authorized and empowered to continue to borrow under a certain amended and restated credit

agreement dated as of October 23, 2007, as amended by: (i) letter agreements made as of

December is, 2007, and January 15, 200S, respectively; and (ii) Forbearance and Amending
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Agreements made as of March 31, 200S, and October 2, 200S, respectively (together, the "Loan

Agreement"), from the DIP Lender in order to finance the CCAA Proceedings, the Sale Process,

the Applicants' working capital requirements and other general corporate purposes and capital

expenditures, provided that borrowings under such credit facility shall not exceed $ 1.5 milion

unless permitted by further Order of this Court.

32. THIS COURT ORDERS that the Loan Agreement shall be further amended on the

terms and subject to the conditions set forth in the Amendment and Accommodation Agreement

between the Applicants and the DIP Lender dated as of March 11,2009 (the "DIP Agreement"),

fied and the Applicants shall be and are hereby authorized and directed to execute and deliver

the DIP Agreement.

33. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to

execute and deliver such further credit agreements, mortgages, charges, hypothecs and security

documents, guarantees and other definitive documents (which together with the Loan

Agreement, the DIP Agreement, guarantees and all currently existing security in respect thereof

in favour of the DIP Lender shall collectively be described as the "Definitive Documents"), as

are contemplated by the DIP Agreement or as may be reasonably required by the DIP Lender

pursuant to the terms thereof, and the Applicants are hereby authorized and directed to pay and

perform all of their indebtedness, interest, fees, liabilities and obligations to the DIP Lender

under and pursuant to the DIP Agreement and the Definitive Documents as and when the same

become due and are to be performed, notwithstanding any other provision of this Order.

34. THIS COURT ORDERS that in addition to any existing liens, charges and
encumbrances currently in favour of the DIP Lender in respect of the obligations of the

Applicants to the DIP Lender pursuant to the Loan Agreement, the DIP Lender shall be entitled

to the benefits of and is hereby granted a charge (the "DIP Lender's Charge") on the Property

to secure all amounts advanced to the Applicants by the DIP Lender pursuant to the DIP

Agreement from and after the date hereof. The DIP Lender's Charge shall not exceed the

aggregate amount advanced by the DIP Lender under the DIP Agreement from and after the date

hereof. The DIP Lender's Charge shall have the priority set out in paragraphs 39 and 41 hereof.

35. THIS COURT ORDERS that, notwithstanding any other provision of 
this Order:
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(a) the DIP Lender may take such steps from time to time as it may deem necessary

or appropriate to fie, register, record or perfect the DIP Lender's Charge or any

of the Definitive Documents;

(b) upon the occurrence of an event of default under the Definitive Documents or the

DIP Lender's Charge, the DIP Lender, upon 3 days' notice to the Applicants and

the Monitor or, such shorter time as the Court may permit, may exercise any and

all of its rights and remedies against the Applicants or the Property under or

pursuant to, Definitive Documents and the DIP Lender's Charge, including

without limitation, to cease making advances to the Applicants and set off and/or

consolidate any amounts owing by the DIP Lender to the Applicants against the

obligations of the Applicants to the DIP Lender under the Definitive Documents

or the DIP Lender's Charge, to make demand, accelerate payment and give other

notices, or to apply to this Court for the appointment of a receiver, receiver and

manager or interim receiver, or for a bankruptcy order against the Applicants and

for the appointment of a trustee in bankruptcy of the Applicants, and upon the

occurrence of an event of default under the terms of the Definitive Documents,

the DIP Lender shall be entitled to seize and retain proceeds from the sale of the

Property and the cash flow of the Applicants to repay amounts owing to the DIP

Lender in accordance with the Definitive Documents and the DIP Lender's

Charge, but subject to the priorities as set out in paragraphs 39 and 41 of this

Order; and

(c) the foregoing rights and remedies of the DIP Lender shall be enforceable against

any trustee in bankruptcy, interim receiver, receiver or receiver and manager of

the Applicants or the Property.

36. THIS COURT ORDERS AND DECLARES that the DIP Lender shall be treated as

unaffected in any plan of arrangement or compromise fied by the Applicants under the CCAA,

or any proposal fied by the Applicants under the Bankruptcy and Insolvency Act of Canada (the

"BIN'), with respect to any advances outstanding as of the date of the Order or made under the

DIP Agreement.
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RETENTION PROGRAM

37. THIS COURT ORDERS that: (i) the retention program set out in Part iv of 
the Chung

Affdavit (the "Retention Program") be and the same is hereby approved and Biltrite is

authorized and directed to enter into and perform their obligations under the Retention Program;

and (ii) Biltrite is authorized to execute and deliver such additional or ancilary documents as

may be necessary to give effect to the Retention Program, subject to the prior approval of such

documents by the DIP Lender and the Monitor, or as may be ordered by this Court.

38. THIS COURT ORDERS that all amounts owing to the beneficiaries of the Retention

Program shall be secured by the Administration Charge.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

39. THIS COURT ORDERS that the priorities of the Directors' Charge, the Administration

Charge and the DIP Lender's Charge, as among them, shall be as follows:

First - Administration Charge (to the maximum amount of $750,000, including in respect of the

Retention Program);

Second - Directors' Charge (to the maximum amount of $450,000); and

Third - DIP Lender's Charge.

40. THIS COURT ORDERS that the filing, registration or perfection of the Directors'

Charge, the Administration Charge or the DIP Lender's Charge (collectively, the "Charges")

shall not be required, and that the Charges shall be valid and enforceable for all purposes,

including as against any right, title or interest filed, registered, recorded or perfected subsequent

to the Charges coming into existence, notwithstanding any such failure to fie, register, record or

perfect.

41. THIS COURT ORDERS that each of the Directors' Charge, the Administration Charge

and the DIP Lender's Charge (all as constituted and defined herein) shall constitute a charge on

the Property and such Charges shall rank in priority to all other security interests, trusts, liens,

charges and encumbrances, statutory or otherwise (collectively, "Encumbrances") in favour of

any Person.
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42. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as

may be approved by this Court, the Applicants shall not grant any Encumbrances over any

Property that rank in priority to, or pari passu with, any of the Directors' Charge, the

Administration Charge or the DIP Lender's Charge, unless the Applicants also obtain the prior

written consent of the Monitor, the DIP Lender and the beneficiaries of the Directors' Charge

and the Administration Charge, or further Order of this Court.

43. THIS COURT ORDERS that the Directors' Charge, the Administration Charge, the

Definitive Documents and the DIP Lender's Charge shall not be rendered invalid or

unenforceable and the rights and remedies of the chargees entitled to the benefit of the Charges

(collectively, the "Chargees") and/or the DIP Len~er thereunder shall not otherwise be limited

or impaired in any way by: (a) the pendency of these proceedings and the declarations of

insolvency made herein; (b) any application(s) for banlauptcy order(s) issued pursuant to BIA, or

any bankruptcy order made pursuant to such applications; (c) the fiing of any assignments for

the general benefit of creditors made pursuant to the BIA; (d) the provisions of any federal or

provincial statutes; or (e) any negative covenants, prohibitions or other similar provisions with

respect to borrowings, incurring debt or the creation of Encumbrances, contained in any existing

loan documents, lease, sublease, offer to lease or other agreement (collectively, an

"Agreement") which binds the Applicants or either of them, and notwithstanding any provision

to the contrary in any Agreement:

(a) neither the creation of the Charges nor the execution, delivery, perfection,

registration or performance of the Definitive Documents shall create or be

deemed to constitute a breach by either of the Applicants of any Agreement to

which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a result

of any breach of any Agreement caused by or resulting from the applicable

Applicant entering into the DIP Agreement, the creation of the Charges, or the

execution, delivery or performance of the Definitive Documents; and

(c) the payments made by the Applicants pursuant to this Order, the DIP Agreement,

and the granting of the Charges, do not and wil not constitute fraudulent
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preferences, fraudulent conveyances, oppressive conduct, settlements or other

challengeable, voidable or reviewable transactions under any applicable law.

44. THIS COURT ORDERS that any charge created by this Order over leases of real

property in Canada shall only be a charge in the Applicants' interest in such real property leases.

SERVICE AND NOTICE

45. THIS COURT ORDERS that the Applicants shall, within ten (10) business days of the

date of entry of this Order, send a notice to its known creditors, other than employees and

creditors to which the Applicants owe less than $ 1 ,000, at their addresses as they appear on the

Applicants' records, advising them that they may view a copy of this Order on the Monitor's

website referred to below, and shall promptly send a copy of this Order (a) to all parties fiing a

Notice of Appearance in respect of this Application, and (b) to any other interested Person

requesting a copy of this Order, and the Monitor is relieved of its obligation under Section 11(5)

of the CCAA to provide similar notice, other than to supervise this process.

46. THIS COURT ORDERS that the Applicants and the Monitor be at liberty to serve this

Order, any other materials and orders in these proceedings, any notices or other correspondence,

by forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or

electronic transmission to the Applicants' creditors or other interested parties at their respective

addresses as last shown on the records of the Applicants and that any such service or notice by

courier, personal delivery or electronic transmission shall be deemed to be received on the next

business day following the date of forwarding thereof, or if sent by ordinary mail, on the third

business day after mailing.

47. THIS COURT ORDERS that the Applicants, the Monitor, and any party who has filed a

Notice of Appearance may serve any court materials in these proceedings bye-mailing a PDF or

other electronic copy of such materials to counsels' email addresses as recorded on the Service

List from time to time, in accordance with the E- filing protocol of the Commercial List to the

extent practicable, and the Monitor may post a copy of any or all such materials on its website at

http://ww.rsmrichter.com/restructuring. aspx.
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GENERAL

4S. THIS COURT ORDERS that the Applicants or the Monitor may from time to time

apply to this Court for advice and directions in the discharge of their powers and duties

hereunder.

49. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from

acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of 
the

Applicants, the Business or the Property.

50. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,

regulatory or administrative body having jurisdiction in Canada or in the United States, to give

effect to this Order and to assist the Applicants, the Monitor and their respective agents in

carrying out the terms of this Order. All courts, tribunals, regulatory and administrative bodies

are hereby respectfully requested to make such orders and to provide such assistance to the

Applicants and to the Monitor, as an officer of this Court, as may be necessary or desirable to

give effect to this Order, to grant representative status to the Monitor in any foreign proceeding,

or to assist the Applicants and the Monitor and their respective agents in carrying out the terms

of this Order.

51. THIS COURT ORDERS that the Applicants and the Monitor shall be entitled to seek

leave to vary this Order on three clear days notice to the Applicants, the Monitor, the DIP Lender

and any other interested Person, and any other party affected by the relief granted in this Order

shall be entitled to seek leave to vary this Order within 30 days of the date of this Order and upon

giving 7 clear days notice to the Applicants, the Monitor, the DIP Lender and any other

interested Person.

52. TH~COURT ORDERS tJithis Order and all of its provisions are effective as of
~/ J)~'i-'iii~ 3~'~ /'~)

12:01 a.m. Eastern-~ Time on the date of this Order.

4i~/
ENTERED AT / INSCRIT A TORONTO
ON/BOOK NO:
LE / DANS LE REGISTRE NO.:

MAR 1 2 2009

PER! PAR: CL.
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SCHEDULE "A"

SALE PROCESS OUTLINE

(a) The assets available for sale include all of the assets, property, business and undertaking of
Biltrite Rubber (1984) Inc. and Biltrite Rubber, Inc. (collectively, the "Biltrite Group").

(b) The Monitor wil distribute to prospective purchasers a solicitation letter summarizing the
acquisition opportunity. The solicitation letter will enclose a confidentiality agreement

("CA") that prospective purchasers are required to sign in order to gain access to confidential
information and conduct due diligence on the Biltrite Group.

(c) The Monitor may advertise the acquisition opportunity in one or more news publications as
and to the extent that it deems appropriate.

(d) The Monitor wil prepare a confidential information memorandum ("CIM") that wil be
made available to prospective purchasers that execute a CA. The CIM wil provide an
overview of the Biltrite Business and the Biltrite Group's assets and financial results.

(e) Prospective purchasers that have executed a CA wil have the opportunity to perform due
diligence, including reviewing information in an electronic data room to be maintained by the
Monitor.

(f) In order to assist prospective purchasers during the due diligence process, the Biltrite Group

and the Monitor wil facilitate site visits and meetings between representatives of the Biltrite
Group and bona fide prospective purchasers as they deem appropriate.

(g) Counsel for the Monitor wil prepare a draft purchase agreement (the "Form of Purchase
Agreement") to be used as the basis for negotiations with prospective purchasers who are
interested in a purchase transaction. The Form of Purchase Agreement wil be circulated to
prospective purchasers within approximately three weeks of the commencement of the Sale
Process.

(h) Prospective purchasers wil be required to submit binding offers to the Monitor by 12:00 p.m.

(Toronto time) on April 17,2009.

(i) The Monitor wil decide whether to accept or reject any and all offers.

G) The Monitor wil advise prospective purchasers that the Monitor wil not necessarily accept
the highest offer, or any offer, and that the Biltrite Group maintains the right to consider
various restructuring alternatives, including the right to file a plan of arrangement.

(k) The Monitor wil have the right to terminate or amend the Sale Process as it considers
appropriate.

(1) Any material transaction resulting from the Sale Process will be subject to the approval of
this Honourable Court.
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(m) The Biltrite Group and/or the Monitor may commence court-supervised proceedings in the
United States to recognize and give effect to any transaction arising from the Sale Process or
any Order of this Honourable Court approving any transaction arising from the Sale Process.
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------------- X  
 :  
In re: : Chapter 15 

 :  
CANWEST GLOBAL COMMUNICATIONS  
CORP., et al. 

: 
: 

Case No. 09 - 15994 

 :  
 Debtors in a Foreign Proceeding. : Jointly Administered 
 :  

--------------------------------------------------------------------- X  
 

ORDER GRANTING RECOGNITION  
AND RELIEF IN AID OF FOREIGN MAIN PROCEEDINGS  

Hearings having been held before this Court on October 6, 2009, October 15, 2009 and 

November 3, 2009 (the "Hearings") to consider (1) the Official Form B-1 Petitions (the "Chapter 

15 Petitions") and the Verified Petition Pursuant To 11 U.S.C. §§ 105(a), 1504, 1507, 1515, 

1517, 1519, 1520 And 1521, Commencing Chapter 15 Cases And Seeking Entry Of An Order 

Recognizing Foreign Main Proceedings And Granting Further Relief And Additional Assistance 

(together with all exhibits appended thereto, the "Verified Petition") of Canwest Global 

Communications Corp. ("Canwest Global"), Canwest Media Inc. ("CMI"), 4501063 Canada Inc. 

("4501063"), Canwest Television GP Inc. ("Canwest Television"), and Canwest Global 

Broadcasting Inc./Radiodiffusion Canwest Global Inc. ("Canwest Broadcasting," and 

collectively with Canwest Global, CMI, 4501063, and Canwest Television, the "Debtors"), 

presented by FTI Consulting Canada Inc. as court-appointed monitor and authorized 

representative ("Monitor") of the Debtors, for recognition of foreign main proceedings (the 

"Canadian Proceedings") under Canada's Companies' Creditors Arrangement Act, R.S.C. 1985, 

c. C-36, as amended, pending before the Ontario Superior Court of Justice (Commercial List) at 

Toronto (the "Canadian Court"), and seeking enforcement pursuant to sections 105(a), 1504, 

1507, 1515, 1517, 1519, 1520, and 1521 of title 11 of the United States Code (the "Bankruptcy 
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Code") of the Initial Order of the Canadian Court dated October 6, 2009 (as it may be amended 

or extended from time to time by the Canadian Court, the "Initial CCAA Order") in the United 

States and (2) the Monitor's Ex Parte Motion for Order to Show Cause with Temporary 

Restraining Order and, After Notice and a Hearing, a Preliminary Injunction (the "TRO 

Motion"); and upon this Court's review and consideration of the Chapter 15 Petitions, the 

Verified Petition, the TRO Motion, the Affidavit of John E. Maguire annexed to the Verified 

Petition, the Memorandum of Law in Support of the Verified Petition, the Amended 

Supplemental Memorandum of Law in Support of Monitor's Ex Parte Motion for Order to Show 

Cause with Temporary Restraining Order and, After Notice and a Hearing, Preliminary 

Injunction, the Supplemental Declaration of John E. Maguire in support of the TRO Motion, the 

Declaration of Ashley John Taylor, Esq. in support of the TRO Motion and all other documents 

filed in support of the Verified Petition and the TRO Motion on behalf of the Debtors; and this 

Court having concluded that appropriate and timely notice of the filing of the Chapter 15 

Petitions, the Verified Petition, and the TRO Motion have been given; and the Hearings having 

been held; and upon the record of the statements made at the Hearings; and after due deliberation 

and sufficient cause appearing therefor, this Court finds and concludes as follows: 

A. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334. 

B. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).  

C. Venue is properly located in this District pursuant to 28 U.S.C. § 1410. 

D. These chapter 15 cases were properly commenced pursuant to sections 1504 and 

1515 of the Bankruptcy Code. 
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E. The Monitor is a "foreign representative" and a person within the meaning of 

sections 101(24) and 1517(a)(2) of the Bankruptcy Code; and the Monitor is the duly appointed 

foreign representative of the Debtors, as required by section 101(24) of the Bankruptcy Code. 

F. The Canadian Proceedings currently pending before the Canadian Court for the 

Debtors constitute "foreign proceedings" within the meaning of section 101(23) of the 

Bankruptcy Code. 

G. The Canadian Proceedings are pending in Canada, which is where the center of 

main interests of each of the Debtors is located, and each is a "foreign main proceeding" within 

the meaning of section 1502(4) of the Bankruptcy Code and under section 1517(b)(1) of the 

Bankruptcy Code. 

H. The Chapter 15 Petitions and the Verified Petition meet the requirements of 

section 1515 of the Bankruptcy Code. 

I. The Canadian Proceedings are entitled to recognition as foreign main proceedings 

under section 1517 of the Bankruptcy Code. 

J. SMB 11/3/09  The Monitor is entitled to all of the relief provided under sections 

1520 and 1521 of the Bankruptcy Code, without limitation. 

K. SMB 11/3/09  It appears to The Court  concludes   that the Debtors will suffer 

irreparable harm unless creditors and contractual counterparties are enjoined to the extent 

provided in this Order. 

L. The relief granted hereby is necessary and appropriate, in the interests of the 

public and international comity, consistent with the public policy of the United States, and 

warranted pursuant to sections 1517, 1520 and 1521 of the Bankruptcy Code. 
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M. SMB 11/3/09  To the extent not already provided by virtue of sections 105(a), 

1517, 1519, and  1520 and 1521 of the Bankruptcy Code, and as may be necessary to effectuate 

the Initial CCAA Order in the United States, additional assistance pursuant to section 1507 of the 

Bankruptcy Code is consistent with the principles of comity as the Canadian Proceedings 

reasonably assure (1) just treatment of all holders of claims against or interests in the Debtors' 

property; (2) protection of claim holders in the United States against prejudice and 

inconvenience in the processing of claims in the Canadian Proceedings; (3) prevention of 

preferential or fraudulent dispositions of property of the Debtors; and (4) distribution of proceeds 

of the Debtors' property substantially in accordance with the order prescribed by title 11 of the 

United States Code. 

THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1.      The Canadian Proceedings are recognized as foreign main proceedings 

under section 1517(b)(1) of the Bankruptcy Code. 

2.      SMB 11/3/09  All provisions of section  1520 and 1521(a) of the 

Bankruptcy Code apply in these chapter 15 cases, including, without limitations, the stay under 

section 362 of the Bankruptcy Code and the provisions of section 363 of the Bankruptcy Code 

throughout the duration of these chapter 15 cases or until otherwise ordered by this Court. 

3.      SMB 11/3/09  Pursuant to sections 1520 and 1521 of the Bankruptcy Code 

and, as necessary, sections 105(a) and 1507 of the Bankruptcy Code, the Initial CCAA Order is 

hereby given full force and effect in the United States as to the Debtors so long as such Initial 

CCAA Order is in effect in the Canadian Proceedings. 

4.      For so long as the Initial CCAA Order is in effect in the Canadian 

Proceedings or otherwise ordered by this Court, the individuals, firms, corporations and other 
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entities listed on annexed Exhibit A hereto (all of the foregoing, collectively being "Person" and 

each being a "Person"), and all those acting for or on their behalf, are hereby enjoined SMB 

11/3/09  and prohibited on a preliminary basis for an indefinite period, in the United States and 

its territories from, discontinuing, altering, failing to honor, interfering with, repudiating, ceasing 

to perform, or terminating any right, renewal right, contract agreement, license or permit with 

Canwest Television Limited Partnership ("Television Partnership") for the supply of goods 

and/or services, including without limitation all programming supply, computer software, 

communication and other data services to Television Partnership, on the basis of, or as a result 

of, the filing of the Chapter 15 cases, the Canadian Proceedings or any amounts outstanding as of 

the filing of the Chapter 15 cases to the same extent as set forth in the Initial CCAA Order as it 

exists as of this date; provided, in each case, that the contractual prices or charges for all such 

goods or services received after the date of the Initial CCAA Order are paid by the Debtors or 

Television Partnership in accordance with normal payment practices of the Debtors or Television 

Partnership or such other practices as may be agreed upon by the supplier or service provider, the 

Debtors, Television Partnership and the Monitor, or as may be ordered by the Court.  

Notwithstanding the foregoing, nothing contained in this Paragraph 4 is intended to nor shall it 

be construed as preempting, abrogating or otherwise limiting any rights of a Person under the 

Initial CCAA Order and the CCAA. 

5.      Nothing in this Order shall be construed to limit in any way any additional 

relief granted by this Court or any other additional injunctive relief the Court may grant from 

time to time. 

6.      SMB 11/3/09  Notwithstanding anything to the contrary in the Bankruptcy 

Code, the Federal Rules of Bankruptcy Procedure or the Federal Rules of Civil Procedure, all 
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persons and entities (other than the Monitor and its expressly authorized representatives and 

agents) are hereby enjoined from invoking, enforcing or relying on the benefits of any statute, 

rule or requirement of federal, state or local law or regulation requiring the Monitor or the 

Debtors to establish or post security in the form of a bond, letter of credit or otherwise as a 

condition of prosecuting or defending any proceeding, and such statute, rules or requirement will 

be rendered null and void for the purposes of such proceedings. 

7.      This Court shall retain jurisdiction with respect to the enforcement, 

amendment, or modification of this Order, any request for additional relief and any request by an 

entity for relief from the provisions of this Order, for cause shown, that is properly commenced 

and within the jurisdiction of this Court. 

8.      The Monitor shall provide service and notice of this Order by first class 

mail, postage prepaid, upon (a) all known parties against whom provisional relief is being 

granted in these chapter 15 cases,  SMB 11/3/09  including all parties listed on Exhibit A  (b) 

all parties to litigation pending in the United States in which a Debtor is a party at the time of 

filing of the Chapter 15 Petitions and (c) the United States Trustee, which service and notice 

shall constitute sufficient service and notice of this Order. 

Dated: November 3, 2009 
 New York, New York 

 
 
 
   /s/  STUART M. BERNSTEIN  
UNITED STATES BANKRUPTCY JUDGE 

Issued:  2:22 p.m. 
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1  Although the Munro Affidavit was not admitted as evidence because Mr. Munro testified personally, the
Court notes much of the information contained in the Munro Affidavit and its exhibits is substantially the same as
Mr. Munro’s testimony and the exhibits admitted by stipulation at the hearing.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

The Honorable Michael E. Romero

In re: )
) Case No. 07-22719 MER  

PETITION OF ERNST & YOUNG, INC., as )
Receiver of Klytie’s Developments, Inc., )
Klytie’s Developments, LLC, Efrat )
Friedman, and Hidai Friedman, )

) Chapter 15
Debtors in a Foreign Proceeding. )

ORDER 

THIS MATTER comes before the Court on the Petition of Ernst & Young, Inc. for
Recognition of Foreign Main Proceeding Pursuant to Sections 1515 and 1517 of the Bankruptcy
Code (the “Petition”), and the Responses thereto filed by the Securities Commissioner for the State
of Colorado (the “Commissioner”) and certain parties to United States District Court for the
District of Colorado Civil Action No. 07-CV-1318-WDM-BNB (the “Severino Plaintiffs”).  The
Court has considered the evidence and legal argument presented by the parties and hereby makes
the following findings of fact and conclusions of law.

JURISDICTION

This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(a) and (b) and
1334(a) and (b).  This matter is a core proceeding under 28 U.S.C. § 157(b)(2)(P), as it concerns
recognition of foreign proceedings under Chapter 15 of Title 11.

BACKGROUND FACTS

The background facts stated herein are taken from the Petition, the Affidavit of Craig
Munro with Exhibits (the “Munro Affidavit”),1 the direct testimony received from Craig Munro
(“Munro”) at the hearing on the Petition, and other exhibits admitted at the same hearing.

Efrat and Hidai Friedman (collectively the “Friedmans”) are Israeli citizens who lived in
Canada and now reside in California.  Petitioner Exhibit 3, p. 4.  On March 8, 2005, the Friedmans
formed Klytie’s Developments, Inc. (“KDI”) under the laws of Canada, which entity maintained its
registered office in Calgary, Alberta.  Id.  The Friedmans own 80% of KDI’s stock and the
remaining 20% is owned by Jason Sharkey (“Sharkey”), a resident of Denver, Colorado.  Id.  In
July, 2005, KDI formed and registered Klytie’s Developments, LLC (“KD/CO”) in Colorado.  Id. 
Sharkey was responsible for the operation of KD/CO under the supervision and direction of the
Friedmans.  Petitioner Exhibit 20.  
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2  The Court notes although the parties referred to this Order at the hearing in this matter and appeared to be
in consensus as to its contents, no copy of this Order was submitted to this Court.

Through KDI and KD/CO, the Friedmans and Sharkey solicited investments in a fund to
finance the purchase of real estate developments and holdings throughout the world.  These real
estate developments and holdings would serve as the assets of the investment fund.  Investors in
the fund were told they would receive, through shared profits, a minimum annual return on their
investment.  As a key part of its sales efforts, KD/CO used a prospectus drafted and created by the
Friedmans and KDI.  Petitioner Exhibits 18 and 19. 

It is alleged approximately $7.6 million was raised through investors located in the United
States, Canada and Israel.  Petitioner Exhibit 3, p. 5.  According to the Commissioner,
approximately 88% of the investment proceeds were paid into KD/CO.  Commissioner’s Response
and Supplemental Trial Brief, Exhibit 2.  The monies raised by KD/CO were deposited in United
States banks and a significant portion of these funds were subsequently transferred to KDI and/or
the Friedmans.  Petitioner Exhibits 17 and 20. 

In early 2006, the Commissioner initiated an investigation of KDI and KD/CO, and
forwarded documents from his investigation to the Alberta Securities Commission (“ASC”), which
then commenced its own investigation in Canada.  Petitioner Exhibit 3, p. 6.  On October 23, 2006,
the Commissioner filed a Complaint against the Friedmans, KDI, KD/CO, and Sharkey in the
District Court for the City and County of Denver, Colorado (the “Colorado Court”).  Petitioner
Exhibit 21.  On November 3, 2006, the Colorado Court entered an Order enjoining the defendants
in that action from selling interests in the fund, and from brokering, dealing, or selling securities in
Colorado.  The defendants were also prohibited from dissipating assets or destroying records of
KDI or KD/CO.  Petition, Exhibit B.2 

The ASC also initiated an action against KDI and the Friedmans, and obtained an Order on
October 5, 2006, freezing all monies in their accounts located at the Toronto Dominion Bank of
Canada and Royal Bank of Canada.  Petitioner Exhibit 3, p. 6.  On June 5, 2007, the ASC and the
Friedmans entered into a settlement agreement under which KDI and the Friedmans admitted to
committing fraud, agreed to pay ASC $220,000 (Can.), and agreed to refrain from work in the
securities field for 25 years.  Petitioner Exhibit 4.

On June 22, 2007, the Severino Plaintiffs filed a Complaint against KDI, KD/CO, the
Friedmans and Sharkey in the United States District Court for the District of Colorado (the
“Federal Court Action”).  The Complaint asserted claims for fraudulent sale of unregistered
securities, deceit, false representation, and violation of Colorado securities laws.  Petitioner Exhibit
22.  The defendants in the Federal Court Action have moved to stay that case based on the legal
proceedings in Canada and based on pending criminal indictments against Hidai Friedman and
Sharkey which were entered by the Grand Jury in Jefferson County, Colorado, on October 19,
2007.  Petitioner Exhibits 23 and 24.

On August 16, 2007, the Court of Queen’s Bench of Alberta, District of Calgary (the
“Canadian Court”), entered an Order appointing Ernst & Young, Inc. (“Ernst & Young”) as
receiver for KDI (the “Receiver”).  Petitioner Exhibit 1.  Two months later, the Canadian Court
expanded the coverage of its previous order to include the Friedmans and related entities, including
KD/CO.  Petitioner Exhibit 2.  The Canadian Court’s Orders (i) authorized the Receiver to manage
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3  Unless otherwise noted, all future statutory references in the text are to title 11 of the United States Code.

and operate the businesses affected, collect accounts receivable, and to pursue all legal proceedings
relating to KDI and related entities; (ii) stayed all legal proceedings involving KDI and enjoined
persons other than the Receiver from dealing with property of KDI and its related entities; (iii)
required knowledgeable persons to cooperate with the Receiver; and (iv) authorized the Receiver to
seek recognition of its orders and to seek “aid and recognition” of courts in the United States. 
Petitioner Exhibits 1 and 2.

The Petition alleges the Alberta receivership proceeding is a collective judicial proceeding
arising under the common law of Canada and the United Kingdom relating to insolvency (the
“Receivership Proceeding”).  It states the Receivership Proceeding constitutes a “foreign main
proceeding” under 11 U.S.C. §§ 101(23) and 1502(4)3 because KDI was incorporated in Alberta,
Canada under the Alberta Business Corporations Act, because the operations of KDI and KD/CO
were conducted primarily from Calgary, Alberta, Canada and because the principal assets of KDI
and KD/CO are located in Alberta.  Further, the Petition states recognition as a foreign main
proceeding is necessary to assist the Receiver in investigating and pursuing assets of KDI and its
related entities located in Colorado and elsewhere in the United States.  Alternatively, the Petition
asserts the Receivership Proceeding is a “foreign nonmain proceeding” under § 1502(5).  

DISCUSSION

Chapter 15 of the Bankruptcy Code was enacted as part of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005 (“BAPCPA”).  Chapter 15 essentially
implements the Model Law on Cross-Border Insolvency promulgated by the United Nations
Commission on International Trade Law (“UNCITRAL”).  In re Bear Stearns High-Grade
Structured Credit Strategies Master Fund, 374 B.R. 122, 126 (Bankr. S.D.N.Y. 2007) (citing
H.R.Rep. No. 109-31 at 105-07 (2005), U.S.Code Cong. & Admin. News (2005 p. 88)); In re
Tri-Continental Exchange Ltd., 349 B.R. 627, 631-32 (Bankr. E.D. Cal. 2006).  Chapter 15 was
included in BAPCPA to facilitate cooperation between United States courts, trustees, examiners,
debtors and debtors-in-possession and the courts and other competent authorities of foreign
countries; to provide greater consistency in the law for trade and investment; and to promote fair
and efficient administration of cross-border insolvencies while protecting the interests of all
creditors and other interested parties, including the debtor.  In re SPhinX, Ltd., 351 B.R. 103, 112
(Bankr. S.D.N.Y. 2006), aff'd, 371 B.R. 10 (S.D.N.Y. 2007).

Pursuant to § 1504, a case under Chapter 15 is commenced by a foreign representative
filing a petition for recognition of a foreign proceeding under § 1515.  The petition for recognition
must be accompanied by evidentiary documents which are presumed to be authentic in the absence
of evidence to the contrary.  See 11 U.S.C. §§ 1515(b) and 1516(b).  A foreign representative may
request recognition of the foreign proceeding as either a “foreign main proceeding” or a “foreign
nonmain proceeding.”  11 U.S.C. § 1517(a)(1). 

Section 1502(4) defines a foreign main proceeding as a “foreign proceeding pending in the
country where the debtor has the center of its main interests” (“COMI”) (emphasis added).  11
U.S.C. § 1502(4);  see In re Petition of Lloyd, 2005 WL 3764946, at *2 (Bankr. S.D.N.Y. 2005)
(granting recognition of foreign main proceeding).  A foreign nonmain proceeding is defined as
any other proceeding “pending in a country where the debtor has an establishment.” 11 U.S.C.

Case:07-22719-MER   Doc#:24   Filed:02/08/08    Entered:02/08/08 14:40:23   Page3 of 9Case:14-26132-EEB   Doc#:11-12   Filed:12/03/14    Entered:12/03/14 16:18:24   Page3 of 9



4  A “foreign representative” under § 101(24) is:

a person or body, including a person or body appointed on an interim basis, authorized in a foreign
proceeding to administer the reorganization or the liquidation of the debtor’s assets or affairs or to act
as a representative of such foreign proceeding.

5  A “foreign proceeding” under § 101(23) is:

a collective judicial or administrative proceeding in a foreign country, including an interim
proceeding, under a law relating to insolvency or adjustment of debt in which proceeding the assets
and affairs of the debtor are subject to control or supervision by a foreign court, for the purpose of
reorganization or liquidation.

6  A “person” under § 101(41) includes an “individual, partnership, and corporation . . .”

7  Section 1502(1) defines a “debtor” as “an entity that is the subject of a foreign proceeding.”

§ 1502(5).  An “establishment” means “any place of operations where the debtor carries out a
nontransitory economic activity.” 11 U.S.C. § 1502(2).

Under § 1516(c), “[i]n the absence of evidence to the contrary, the debtor's registered office
. . . is presumed to be the center of the debtor's main interests.”  The legislative history of § 1516
indicates “the presumption that the place of the registered office is also the center of the debtor's
main interest is included for speed and convenience of proof where there is no serious
controversy.”  H.R.Rep. No. 31, 109th  Cong., 1st Sess 1516 (2005), U.S. Code Cong. & Admin.
News 2005, pp. 88, 175.  The Tri-Continental Court found the debtor’s COMI comparable to the
concept of “principal place of business” under United States law.  Tri-Continental, 349 B.R. at
633-34.

In Bear Stearns, Judge Lifland set forth the following analysis of the COMI presumption:

As noted by the European Court of Justice, the COMI presumption may be overcome
“particular[ly] in the case of a ‘letterbox’ company not carrying out any business in the
territory of the Member State in which its registered office is situated.” See In re
Eurofood IFSC Ltd., supra at ¶ 35; see also In re SPhinX, Ltd., 371 B.R. 10
(S.D.N.Y.2007). In addition, the Guide explains that the presumption does “not
prevent, in accordance with applicable procedural law, calling for or assessing other
evidence if the conclusion suggested by the presumption is called into question by the
court or an interested party.” See Guide ¶ 122.

Bear Stearns, 374 B.R. at 129 (citing to the Guide to Enactment of the UNCITRAL Model Law on
Cross-Border Insolvency).  

In the Petition before the Court, the objecting parties do not dispute Ernst & Young is the
Receiver appointed in the Receivership Proceeding, and is a foreign representative pursuant to
§ 101(24).4  Nor do they dispute the Receivership Proceeding is a foreign proceeding as defined in
§ 101(23).5  In addition, the Court finds Ernst & Young, as a foreign representative, constitutes a
“person” under § 101(41).6  KDI, KD/CO, and the Friedmans are debtors under § 1502(1).7
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8  As a result of the Commissioner’s efforts, it appears approximately $465,000 is being held by the
Colorado Court.  See Petitioner Exhibit 3, p.6, ¶17 (indicating the Colorado Court’s order of November 3, 2006
froze bank accounts in Colorado); see also Petitioner Exhibit 21, ¶12 (The Complaint alleges $200,000 located at
Guaranty Bank and Trust and $265,000 at U.S.Bank.  Both banks are located in Denver, Colorado).

9  Bankruptcy Judge Drain determined this presumption might not be helpful in the case of a serious dispute
about where a debtor has its main interests, and found the presumption could be rebutted.  SPhinX, 351 B.R. at 117
(citing H.R. Rep. No. 109-31, pt. 1, at 112-113 (2005), U.S. Code Cong. & Admin. News 2005, pp. 88, 174-176). 

However, the Commissioner asserts this action stems from multi-national cross-border
securities fraud perpetrated by primarily KD/CO, through Sharkey, a Denver resident, and thus
disputes Canada is the appropriate COMI.  The Commissioner contends the Debtors’ COMI is
where the fraud occurred and, since KD/CO was the entity primarily responsible for the fraud, and
because the monies from investors flowed through KD/CO and through banks in the United States,
the Debtors’ COMI is Colorado.  

The Commissioner also asserts recognition of the Receivership Proceeding as a foreign
main proceeding would be contrary to public policy and would result in harm to the recovery
efforts already commenced here in Colorado.8  He further asserts the factors set forth in § 1507
weigh in favor of not granting the recognition of the proceeding, or at least modifying any
recognition order to protect the public interest.  Finally, the Commissioner alleges the Receivership
Proceeding will not provide relief against all parties, because neither the Receivership Proceeding
nor the Chapter 15 Petition include Sharkey as a party.  

The Severino Plaintiffs also dispute the assertion the Debtors’ COMI is Canada, noting the
Receivership Proceeding was instituted by the petition of Israeli investors and not by Canadian or
United States investors.  They further contend declaring the Receivership Proceeding a foreign
main proceeding may allow the Receiver to obtain the funds being held by the Colorado Court and
distribute those funds pursuant to Canadian law to the detriment of the Severino Plaintiffs’ rights. 
They assert there has been no determination in the Receivership Proceeding as to whether there
will be one common fund or several funds set up for distribution to creditors of KDI and KD/CO. 
They also raise the concern the Receiver’s cost of pursuing assets will exceed any claims held by
creditors located in the United States.

Based on the parties’ respective arguments, the Court must determine whether the foreign
proceeding, i.e., the Receivership Proceeding, is “in the country where the debtor has the center of
its main interests,” and whether recognition would be “manifestly contrary to the public policy of
the United States” under § 1506.

A. Center of Main Interests

 The Bankruptcy Code does not define “center of main interests.”  However, as noted
above, the place where the debtor has its registered office is presumed to be the center of the
debtor’s main interests under § 1516(c).9  Each of the small number of cases addressing the COMI
dilemma offers insight into the determination of this key issue.  However, the determination of the
issue is necessarily fact driven in each particular case. 

 The bankruptcy court’s decision in SPhinX involved a debtor in a Cayman Islands
liquidation case.  The debtor had its registered office in the Cayman Islands, but was not authorized
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10  In affirming the Bankruptcy Court’s decision, the Federal District Court for the Southern District of
New York stated: 

Such circumstances as this support denial of recognition as a foreign main proceeding on the ground
that the recognition is being sought for an improper purpose. See, e.g., Baker v. Latham Sparrowbush
Assocs., 931 F.2d 222, 228 (2d Cir.1991) (finding that an entity may not file a Chapter 11 petition
“which is solely designed to attack a judgment collaterally”); In re Rimsat, Ltd., 98 F.3d 956, 962 (7th

Cir.1996) (declining to defer to a foreign proceeding as “instituted in an effort to defeat” a U.S.
bankruptcy proceeding and “strategic conduct that is not to be encouraged”).

In re SPhinX, Ltd, 371 B.R. 10, 18 (S.D.N.Y.  2007).  

to do business in that locale.  Rather, all of its assets and business operations were located in the
United States.  The bankruptcy court found the debtor and its creditors sought recognition of the
Cayman Islands liquidation as a foreign main proceeding as a litigation tactic--to obtain the
automatic stay to defeat a settlement, and that the liquidators were forum shopping.  Based upon
those facts, the bankruptcy court declined to recognize the Cayman Islands case as a “foreign main
proceeding,” but determined no harm would result from recognizing the case as a “foreign nonmain
proceeding,” subject to later modification pursuant to the provisions of § 1517(d).10   SPhinX, 351
B.R. at 117. 

In Tri-Continental, the bankruptcy court determined the debtor’s COMI was St. Vincent
and the Grenadines because it was organized under the law of that jurisdiction, and conducted
regular business at offices located there.  Tri-Continental, 349 B.R. at 635.  In reaching its
conclusion, the Tri-Continental Court relied upon § 1508, which requires the COMI analysis to be
consistent with the interpretation of similar statutes in foreign jurisdictions.  Id.  The Court stated: 

In the European Union, the broadest grant of jurisdiction is to the courts of the Member
state, where the “centre of a debtor’s main interests is situated.”  In the regulation
adopting the EU Convention, the concept is elaborated upon as “the place where the
debtor conducts the administration of his interests on a regular basis and is therefore
ascertainable by third parties.”

Id. at 634 (footnotes omitted).

More recently, in Bear Stearns, Judge Lifland stated the mere fact the subject debtors were
organized under the laws of a certain locale (in that case, the Cayman Islands), did not mean that
locale was the COMI for Chapter 15 purposes.  Bear Stearns, 374 B.R. at 128.  He found the
evidence before him established the debtors’ activity was actually centered in New York.  Id. at
129.  Moreover, Judge Lifland determined there was really no “establishment” in the Cayman
Islands – that is, no “nontransitory economic activity” under § 1502(5).  Specifically, in addition to
having no employees or managers located outside New York, all business conducted by the debtors
in the Cayman Islands was related to their New York operation.  Hence, no “nontransitory” activity
existed.  Id. at 131.  As a result, the foreign proceeding was not eligible for relief as a foreign main
or a nonmain proceeding.  Id. at 132.  As part of his analysis, Judge Lifland identified several other
factors that may be helpful in determining a debtor’s COMI, including:  (1) the location of those
who manage the debtor; (2) the location of the debtor; (3) the location of the debtor’s primary
assets; (4) the location of the majority of the debtor’s creditors or the majority of creditors affected
by the case; and (5) the jurisdiction whose law would apply to most disputes.  Id. at 128.  
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11  Mr. Friedman’s control of the business from Canada is supported by Petitioner Exhibit 20, the Sworn
Statement of Jason Sharkey, illustrated by the following excerpts:

–page 25, lines 1–13 (Sharkey checked Mr. Friedman’s history with the ASC and later traveled to Calgary,
where Mr. Friedman showed him properties alleged to belong to KDI)
–page 85, lines 14-18 (indicating the sales power point for solicitation to investors was created by Mr.
Friedman)
–page 101, lines 11-13 (all information was provided to Sharkey by Mr. Friedman)

 –page 112, lines 1-12 (Mr. Friedman provided all prospectuses to be used by Sharkey)

In the instant case, the COMI determination is complicated because there is a lack of clarity
as to the identity of the Debtor(s) in the Receivership Proceeding.  Originally, the only entity
subject to the receivership was KDI.  It was the subsequent Order of the Canadian Court expanding
the receivership to include KD/CO which has created the confusion.  For COMI purposes, should
each of these entities be evaluated separately?  Should there be an evaluation similar to a “piercing
the corporate veil” analysis so as to determine whether there are two separate and distinct entities? 
Does the issue of control of the entities come into play, and if so, to what extent?

The factors set forth in Bear Stearns offer a useful analytical framework to determine the
above issues.  The first factor indicates the Court should determine the location of those who
manage the debtor.  Herein, the evidence establishes the driving force behind both entities was the
Friedmans.  Although the Friedmans now live in the United States, they formed their fraudulent
organization(s) and directed the operations of KDI and KD/CO (at least indirectly, through
Sharkey) from Canada.11

The second Bear Stearns factor - the location of the debtor, is not critical in this case
because there was no real business being operated out of either entity.  Rather, the creation of both
KDI and KD/CO was part of a fraudulent scheme.  

Of greater importance to the analysis is the third Bear Stearns factor - the location of the
principal assets of each entity.  According to the evidence presented, as part of the fraudulent
scheme, investors were told they were investing in a private real estate fund known as Klytie’s
Developments, Inc. Global Real Estate Fund.  Several parcels of real property were purchased with
some of the investors’ contributions; however, it is unclear under what name these properties were
held.  For purposes of the present analysis, it does not appear any of the purchased real estate was
held in the name of KD/CO, but rather, in the name of KDI.  In fact, the only assets of KD/CO
appear to be the monies tendered by investors which were deposited into the KD/CO account at
Guaranty Bank and Trust and U.S. Bank (the “Colorado Accounts”).  As of the date of the hearing
on the Petition, a total of $465,000 remains in the Colorado Accounts, which were frozen as part of
the Commissioner’s action brought in the Colorado Court.  See supra, note 8.  The testimony of
Sharkey, provided through a sworn statement as part of the Commissioner’s investigation, indicates
the monies deposited in the Colorado Accounts were regularly transferred to KDI or related
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12  The following excerpts are illustrative of the money transfer process:

-page 34, lines 5-19 (reason why KD/CO was created and when funds transferred between entities)
–page 132, lines 20-24 (funds sent from Israel were received by KDI and later forwarded to Canada at Mr.
Friedman’s direction)
–page 189, lines 8-17 (the ultimate responsibility for all funds in the operation was Mr. Friedman’s)

entities.12  Thus, the available evidence shows the majority of assets involved were in the name of
or ultimately controlled by KDI in Canada.

The final two Bear Stearns factors (location of the majority of the debtor’s creditors and the
jurisdiction whose law would apply to most disputes) are not critical to the COMI determination in
this case.  The investors defrauded by the Friedmans and their entities were citizens of several
countries, including Canada, the United States and Israel.  As for applicable law, jurisdiction lies
equally in Canada and the United States.

Although not clearly enunciated as such in the Bankruptcy Code, the recognition
determination appears to be a summary determination.  As a result, a full and final adjudication of
alter ego and corporate governance issues does not need to be completed.  While not making a
final determination on the issue, the Court finds, based on the evidence presented, there is a
reasonable probability KDI and KD/CO were operated as one for purposes of perpetrating a fraud
on investors.  Should it be determined in the Receivership Proceeding that KDI and KD/CO are
two independent entities which should be liquidated separately, Chapter 15 of the Bankruptcy
Code allows the recognition determination to be modified or terminated in the future.  See 11
U.S.C. § 1517(d).  

B. Public Policy

The remaining issue is whether recognition of the Petition would be “manifestly contrary to
the public policy of the United States.”  11 U.S.C. § 1506.  The legislative history to Chapter 15
indicates this exception is to be applied narrowly, and should be invoked only when the most
fundamental policies of the United States are at risk.  See H.R. Rep. No. 109-31 at 109 (2005),
reprinted in U.S.C.C.A.N. 88, 172; see also In re Ephedra Products Liability Litigation, 349 B.R.
333, 336-337 (S.D.N.Y. 2006) (the inability to have a jury trial in Canada, where one would be
allowed in the United States, was not “manifestly contrary to the public policy of the United
States”).

Here, the objecting parties’ arguments are twofold.  Initially, they contend Colorado
investors (or more broadly, United States investors) may receive less in the Receivership
Proceeding, which will include creditors from Canada and Israel, than what these “local” investors
would receive from the Colorado Court or the Federal Court.  However, the Court finds this
argument unpersuasive.  All wronged investors should share in the assets accumulated in the
Receivership Proceeding, regardless of nationality or locale. 

Second, the objecting parties argue the costs attendant to the Receivership Proceeding will
deplete the assets of KDI and KD/CO to such a degree that distributions to the wronged investors
will be minimal.  However, other than pointing out the Receiver is an international firm, the
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13  The Court notes Mr. Munro testified at the recognition hearing the Receiver had to date incurred
approximately $300,000 in fees and costs.  No further testimony was presented on this issue.

objecting parties provided no evidence to support this allegation.13  Costs of liquidation are a
reality, whether through a foreign proceeding, or through a United States bankruptcy case. 
Accordingly, the Court finds this public policy argument equally unpersuasive.  As a result, the
Court can find no evidence at this time to support a finding that the Receivership Proceeding will
produce a result so drastically different to be “manifestly contrary” to United States public policy. 

CONCLUSION

For the above reasons, 

IT IS HEREBY ORDERED the Petition meets the requirements of 11 U.S.C. § 1515 and
the Receivership Proceeding is hereby recognized as a foreign main proceeding within the meaning
of 11 U.S.C. § 1502(4), with Ernst & Young as the foreign representative.

IT IS FURTHER ORDERED that, on or before May 1, 2008, the Receiver shall file a status
report with the Court containing the results of its investigations, after which the Court may set a
status hearing, if necessary.

Dated February 8, 2008
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
In re: 
 
 
Metcalfe & Mansfield Alternative Investments et al., 
 
 
Debtors in Foreign Proceedings. 

 
Chapter 15 
 
 
Case No. 09-16709 (MG) 
 
 
Jointly Administered 

 
ORDER GRANTING RECOGNITION, ENFORCEMENT  

OF CANADIAN ORDERS AND RELATED RELIEF 
 
This matter was brought before the Court by Ernst & Young Inc., the court-

appointed monitor (the "Monitor") and authorized foreign representative of Metcalfe & 

Mansfield Alternative Investments II Corp., ("Metcalfe II"), Metcalfe & Mansfield Alternative 

Investments III Corp. ("Metcalfe III"), Metcalfe & Mansfield Alternative Investments V Corp. 

("Metcalfe V"), Metcalfe & Mansfield Alternative Investments XI Corp. ("Metcalfe XI"), 

Metcalfe & Mansfield Alternative Investments XII Corp. ("Metcalfe XII"), 6932819 Canada 

Inc. ("6932819") and 4446372 Canada Inc., ("4446372" and together with Metcalfe II, Metcalfe 

III, Metcalfe V, Metcalfe XI, Metcalfe XII, and 6932819, the "Issuer Trustees"), which are the 

trustees of the third-party (non-bank sponsored) conduit trusts, and the debtors in proceedings 

(the "Canadian Proceedings") under Canada's Companies' Creditors Arrangement Act, R.S.C. 

1985, c. C-36, as amended (the "CCAA") pending before the Ontario Superior Court of Justice 

(Commercial List) (the "Ontario Court"). 

This Court has reviewed the Verified Petitions For Recognition of Foreign 

Proceedings which were filed on November 10, 2009 for each Issuer Trustee (collectively, the 

"Chapter 15 Petitions") commencing the above-captioned chapter 15 cases (collectively, the 
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"Chapter 15 Cases") pursuant to sections 1504, 1515 and 1517 of title 11 of the United States 

Code (as amended, the "Bankruptcy Code"), and seeking enforcement pursuant to sections 

1507, 1521(a) and 105(a) of the Bankruptcy Code of the Amended Sanction Order and the Plan 

Implementation Order of the Ontario Court (together, the "Canadian Orders") and attached as 

Exhibits 1 and 2, respectively to the Amended Proposed Order (Document Number 25) in the 

Lead Case.  

Due and timely notice of the filing of the Chapter 15 Petitions was given in 

accordance with this Court's order dated November 23, 2009, approving the form of notice and 

manner of service thereof, which notice is deemed adequate for all purposes such that no other or 

further notice thereof need be given.  No objections to the Chapter 15 Petitions or any of the 

relief sought thereby have been filed with the Court.   

Therefore, after due deliberation and sufficient cause appearing therefor, the 

Court finds and concludes as follows: 

(A) This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 
and 1334 and section 1501 of the Bankruptcy Code. 

(B) This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).   

(C) Venue is proper in this District pursuant to 28 U.S.C. §§ 1410(3). 

(D) The Monitor is a person within the meaning of section 101(41) of the 
Bankruptcy Code and is the duly appointed foreign representative of each Issuer Trustee 
within the meaning of section 101(24) of the Bankruptcy Code.   

(E) The Chapter 15 Cases were properly commenced pursuant to sections 
1504 and 1515 of the Bankruptcy Code.   

(F) The Chapter 15 Petitions meet the requirements of section 1515 of the 
Bankruptcy Code. 

(G) The Canadian Proceedings are foreign proceedings within the meaning of 
section 101(23) of the Bankruptcy Code. 
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(H) The Canadian Proceedings are entitled to recognition by this Court 
pursuant to section 1517 of the Bankruptcy Code. 

(I) The Canadian Proceedings are pending in Canada, which is the location of 
each Issuer Trustee's center of main interests, and as such, constitute foreign main 
proceedings pursuant to section 1502(4) of the Bankruptcy Code and are entitled to 
recognition as foreign main proceedings pursuant to section 1517(b)(1) of the Bankruptcy 
Code. 

(J) The Monitor is entitled to all the relief provided by section 1520 of the 
Bankruptcy Code without limitation. 

(K) The relief granted hereby is necessary and appropriate, in the interests of 
the public and international comity, consistent with the public policy of the United States, 
warranted pursuant to section 1521 of the Bankruptcy Code, and will not cause any 
hardship to any party in interest that is not outweighed by the benefits of granting that 
relief. 

(L) The interest of the public will be served by this Court granting the relief 
requested by the Monitor. 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Canadian Proceedings are hereby recognized as foreign main 

proceedings pursuant to section 1517 of the Bankruptcy Code. 

2. All provisions of section 1520 of the Bankruptcy Code apply in these 

Chapter 15 Cases, including, without limitation, the stay under section 362 of the Bankruptcy 

Code throughout the duration of these Chapter 15 Cases or until otherwise ordered by this Court. 

3. The Canadian Orders are hereby given full force and effect in the United 

States and are binding on all persons subject to this court's jurisdiction pursuant to sections 

1521(a)(7), 1507 and 105(a) of the Bankruptcy Code. 

4. This Court shall retain jurisdiction with respect to the enforcement, 

amendment or modification of this Order, any request for additional relief or any adversary 

proceeding brought in and through these Chapter 15 Cases, and any request by an entity for relief 
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from the provisions of this Order, for cause shown, that is properly commenced and within the 

jurisdiction of this Court. 

5.  Notice of entry of this order shall be served in accordance with this Court's 

prior order directing the manner of service and notice.  Such service in accordance with this 

Order shall constitute adequate and sufficient service and notice of this Order. 

6.  The Chapter 15 Petitions and copies of the Canadian Orders shall be made 

available upon request at the offices of Allen & Overy LLP, 1221 Avenue of the Americas, New 

York, New York 10020 to the attention of Amélie Baudot, (212) 610-6300, 

amelie.baudot@allenovery.com. 

7. Notwithstanding Bankruptcy Rule 7062, made applicable to these Chapter 

15 Cases by Bankruptcy Rule 1018, this Order shall be immediately effective and enforceable 

upon its entry, and upon its entry, this Order shall become final and appealable. 

Dated:  New York, New York   
             January 5, 2009 
 

 

 /s/Martin Glenn_______    
UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF COLORADO 

In re:      ) 
      )  Chapter 15  
POSEIDON CONCEPTS CORP.,  ) Case No. 13-15893-HRT 
 Debtor in Foreign Proceeding. ) (Jointly Administered)

     )   

PRELIMINARY INJUNCTION ORDER   

 Upon the application (the “Application”)1 of PricewaterhouseCoopers Inc. (“PWC”), as 

the court-appointed monitor (the “Monitor”) and authorized foreign representative of Poseidon 

Concepts Corp., Poseidon Concepts Ltd., Poseidon Concepts Limited Partnership and Poseidon 

Concepts Inc. (collectively referred to as the “PC Debtors”) in the proceeding pending in the 

Court of Queen’s Bench of Alberta, Canada (the “Canadian Proceeding”) under the Companies’ 

Creditors Arrangement Act (the “CCAA”), pursuant to sections 105(a) and 1519 of title 11 of the 

United States Code (the “Bankruptcy Code”) for entry of an order to show cause with temporary 

restraining order and a preliminary injunction (the “Preliminary Injunction”), and this Court 

having considered and reviewed: (i) the Application, the petition (the “Petition”) pursuant to 

Section 1515 of the Bankruptcy Code for entry of an order recognizing the Canadian Proceeding 

as a foreign main proceeding; (iii) the Declaration of L.T. Roberts and the Declaration of Leigh 

Cassidy (the “Declarations”) offered in support of the Application and the Petition; (iv) the initial 

order entered in the Canadian Proceeding on April 9, 2013 (the “CCAA Order”); and (v) all 

other documents filed in support thereof (together with the Application, Petition, Declarations 

and CCAA Order, the “Supporting Papers”), and this Court having heard the parties on April 25, 

1  Capitalized terms undefined herein shall have the meanings ascribed in the Application.   
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2013, and based upon the representations made on the record at such hearing, this Court finds 

and concludes as follows: 

A. There is a substantial likelihood that the Monitor will be able to demonstrate that 
the Canadian Proceeding is a “foreign proceeding” within the meaning of section 
101(23) of the Bankruptcy Code and that the Monitor is a “foreign representative” 
of the debtor, as defined in Section 101(24) of the Bankruptcy Code; 

B. The commencement or continuation of any action or proceeding in the United 
States against the PC Debtors, the Monitor, in its role as foreign representative of 
the PC Debtors, or any of PC Debtors’ assets or proceeds thereof should be 
enjoined pursuant to Sections 105(a) and 1519 of the Bankruptcy Code to permit 
the expeditions and economical administration of the PC Debtors’ estate in the 
Canadian Proceeding, and the relief requested either: (i) will not cause undue 
hardship to; or (ii) any hardship to parties in interest is outweighed by the benefits 
of the relief requested; 

C. Unless a preliminary injunction order issues, there is a material risk that the PC 
Debtors’ assets could be subject to efforts by creditors in the United States to 
control or possess such assets.  Such acts could: (i) interfere with the jurisdictional 
mandate of this Court under Chapter 15 of the Bankruptcy Code; (ii) interfere 
with and cause harm to the Canadian Proceeding; and (iii) undermine the PC 
Debtors and the Monitor’s efforts to achieve an equitable result for the benefit of 
all of the PC Debtors’ creditors.  Accordingly, there is a material risk that PC 
Debtors may suffer immediate and irreparable injury for which it will have no 
adequate remedy at law and therefore it is necessary that the Court enter this 
Order;

D. The interest of the public will be served by this Court’s entry of this Order; 

E. The Monitor, in its role as foreign representative of the PC Debtors, and the PC 
Debtors, are entitled to the full protections and rights available pursuant to 
Section 1519(a) of the Bankruptcy Code; and 

F. The security provision provided in Rule 65(c) of the Federal Rules of Civil 
Procedure, made applicable through Rule 7065 of the Bankruptcy Rules, is 
unnecessary in this case and is therefore waived. 

 THEREFORE, IT IS HEREBY ORDERED, that beginning on the date of this Order and 

continuing until further Order of this Court, all persons and entities are:  

1. enjoined from: (i) commencing or continuing any legal proceeding (including, 
without limitation, arbitration, or any judicial, quasi judicial, administrative or 
regulatory action, proceeding or process whatsoever), including any discovery, or 
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taking any other action (each, an “Action”) against the Monitor, in its role as 
foreign representative of the PC Debtors, the PC Debtors, or the PC Debtors’ 
United States assets or the proceeds thereof, rights, obligations, or liabilities; (ii) 
the enforcement of any judicial, quasi judicial, administrative or regulatory 
judgment, assessment or order or arbitration award against the Monitor, in its role 
as foreign representative of the PC Debtors, the PC Debtors, or the PC Debtors’ 
United States assets or the proceeds thereof; and (iii) the commencement or 
continuation of any Action to create, perfect or enforce any lien, setoff or other 
claim against the PC Debtors or against any of its assets or the proceeds thereof; 
provided, however, that no Action described in Sections 555, 556, 557, 559, 560, 
561, 562 and 1519(d) and (f) of the Bankruptcy Code shall be enjoined by such 
preliminary injunction (the “Excepted Actions”);

2. required, if plaintiff in an action in which the PC Debtors is or was named as a 
party, or as a result of which liability against the PC Debtors may be established, 
to place the Monitor’s U.S. Counsel (as defined below) on the master service list 
of any such action or proceeding and take such other steps as may be necessary to 
ensure that such counsel receive: (i) copies of any and all documents served by 
the parties to such action or proceeding or issued by the court, arbitrator, 
administrator, regulator or similar official having jurisdiction over such action or 
proceeding, and (ii) any and all correspondence or other documents circulated to 
parties listed on the master service list; and

3. prohibiting all persons and entities other than the PC Debtors from possessing or 
exercising control over the PC Debtors’ assets located in the United States, except 
as authorized in writing by the PC Debtors, by Order of this Court, or in the 
Canadian Proceeding.

It is further ordered that nothing in this Order shall be deemed to prohibit or enjoin any 
civil action pending in the United States against third parties and non-PC Debtor entities or 
enjoin discovery as otherwise authorized against third parties and non-PC Debtor entities.

It is further ordered that until further Order of this Court, the Monitor, in its role as 
foreign representative of the PC Debtors, and the PC Debtors, are entitled to the full protection 
and rights available pursuant to Section 1519(a) of the Bankruptcy Code, including:

a. In accordance with and subject to the terms of the CCAA Order, the right 
and power of the PC Debtors to administer and/or realize all or part of the 
PC Debtors’ assets located in the United States in order to protect and 
preserve the value of such assets; 

b. The right and power to transfer, encumber, or otherwise dispose of any 
assets of the PC Debtors is prohibited, except by the PC Debtors as 
provided in this Preliminary Injunction, the CCAA Order, or to facilitate 
the operation of the PC Debtors’ business in the ordinary course; and 
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c. The right and power to seek additional relief that is available to a trustee 
except for relief available under Sections 522, 544, 545, 547, 548, 550, 
and 724(a) of the Bankruptcy Code. 

 Nothing in this Order shall be deemed to entrust or otherwise vest the PC Debtors or their 

assets to the Monitor, or provide the Monitor with any greater rights or obligations than those 

afforded to it under the CCAA Order.

 It is further ordered that (i) any party in interest may make a motion seeking relief from, 

or modification of, this Preliminary Injunction, by filing a motion on not less than ten (10) 

business days notice to the U.S. Counsel (as defined below), seeking an order for such relief, and 

any such request shall be the subject of a hearing scheduled by the Court and (ii) any party in 

interest may file objections and be heard by the Court in accordance with the terms of any order 

of the Court providing for a hearing on any subsequent relief sought by the Monitor in this 

proceeding. 

 It is further ordered that, objections, if any, submitted for the purpose of opposing this 

Preliminary Injunction must be made in writing and shall be filed with this Court electronically 

by registered users of the Court’s ECF System, with hard copy to the Chambers of the Honorable 

Howard R. Tallman, and served upon Brent R. Cohen, Esq., Rothgerber Johnson & Lyons LLP, 

1200 17th Street, Suite 3000, Denver, CO  80202 (the “U.S. Counsel”). 

 It is further ordered that pursuant to Rule 7065 of the Federal Rules of Bankruptcy 

Procedure, the security provisions of Rule 65(c) of the Federal Rules of Civil Procedure are 

waived.
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Dated: April ___, 2013. 

     BY THE COURT 

      __________________________________ 
      Howard R. Tallman, Chief 
      United States Bankruptcy Judge 

26th

__________________________________________________________________________ _______________________ _______ _________________
HoHoHHoHHHoHHHoHHH ward R. TaTTTTT lllllman, Chief 
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF COLORADO

In re: )
) Chapter 15

POSEIDON CONCEPTS CORP., ) Case No. 13-15893-HRT
Debtor in Foreign Proceeding. )

)
In re: )

) Chapter 15
POSEIDON CONCEPTS LTD. ) Case No. 13-15894-HRT

Debtor in Foreign Proceeding. )
)
)

In re: )
) Chapter 15

POSEIDON CONCEPTS LIMITED ) Case No. 13-15895-HRT
PARTNERSHIP, )

Debtor in Foreign Proceeding. )
)

In re: )
) Chapter 15

POSEIDON CONCEPTS INC., ) Case No. 13-15896-HRT
Debtor in Foreign Proceeding. )

ORDER GRANTING RECOGNITION AS A FOREIGN
MAIN PROCEEDING AND RELATED RELIEF

THIS MATTER is brought before the Court by PricewaterhouseCoopers Inc. (“PWC”),

as the court-appointed monitor (the “Monitor”) and authorized foreign representative of

Poseidon Concepts Corp., Poseidon Concepts Ltd., Poseidon Concepts Limited Partnership and

Poseidon Concepts Inc. (collectively referred to as the “PC Debtors”) in the proceeding pending

in the Court of Queen’s Bench of Alberta, Canada (the “Canadian Proceeding”) under the

Companies’ Creditors Arrangement Act (the “CCAA”).
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The Court has reviewed the official form petitions and the petitions for recognition as a

foreign main proceeding (together, the “Petition”), each dated April 12, 2013, pursuant to

Section 1515 of Title 11 of the United States Code (the “Bankruptcy Code”) for entry of an order

recognizing the Canadian Proceeding as a foreign main proceeding pursuant to Section 1517 of

the Bankruptcy Code thereby granting related relief pursuant to Section 1520 of the Bankruptcy

Code and additional relief pursuant to Section 1521 of the Bankruptcy Code.

Due and timely notice of the filing of the Petition was given pursuant to Rule 2002(q) of

the Federal Rules of Bankruptcy Procedure.

After due deliberation and sufficient cause appearing, the Court finds and concludes as

follows:

A. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157(a) and
(b) and 1334(a) and (b) and Sections 109 and 1501 of the Bankruptcy Code. This
is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).

B. Venue is proper in this district pursuant to 28 U.S.C. § 1410(1).

C. The Monitor is a person within the meaning of Section 101(41) of the Bankruptcy
Code and is the duly appointed foreign representative of the PC Debtors within
the meaning of Section 101(24) of the Bankruptcy Code.

D. This case was properly commenced pursuant to Sections 1504 and 1515 of the
Bankruptcy Code.

E. The Canadian Proceeding is a foreign proceeding within the meaning of
Section 101(23) of the Bankruptcy Code.

F. The Canadian Proceeding is entitled to recognition by this Court pursuant to
Section 1517 of the Bankruptcy Code.

G. The Canadian Proceeding is entitled to recognition as a foreign main proceeding
pursuant to Section 1502(4) of the Bankruptcy Code and is entitled to recognition
as a foreign main proceeding pursuant to Section 1517(b)(1) of the Bankruptcy
Code.

Case:13-15893-HRT   Doc#:3-2   Filed:04/12/13    Entered:04/12/13 15:20:19   Page2 of 5Case:13-15893-HRT   Doc#:60   Filed:05/15/13    Entered:05/15/13 11:58:10   Page2 of 5Case:14-26132-EEB   Doc#:11-22   Filed:12/03/14    Entered:12/03/14 16:18:24   Page2 of 5



2004148292_1 - 3 -

H. The Monitor is entitled to the relief afforded under Section 1520 of the
Bankruptcy Code.

I. In order to protect the assets of the PC Debtors and the interests of creditors, the
Monitor is entitled to additional relief provided in and pursuant to Section 1521 of
the Bankruptcy Code.

J. The relief granted is necessary and appropriate, in the interest of the public and
international comity, consistent with the United States public policy, and will not
cause any hardship to any party in interest that is not outweighed by the benefits
of granting the requested relief.

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS:

1. The Canadian Proceeding is hereby recognized as a foreign main proceeding

pursuant to Section 1517 of the Bankruptcy Code.

2. The Monitor is granted all of the relief afforded under Section 1520 of the

Bankruptcy Code except for those powers set forth in Section 1520(a)(3), which shall remain

with the PC Debtors.

3. The terms of the initial order granted in the Canadian Proceeding under the

CCAA on December 15, 2008 (the “CCAA Order”) are given full force and effect in the United

States.

4. The following additional relief is granted pursuant to Section 1521 of the

Bankruptcy Code:

(a) The commencement or continuation of any action or proceeding

concerning the assets, rights, obligations or liabilities of the PC Debtors, including any

action or proceeding against PWC in its capacity as Monitor of the PC Debtors, to the

extent not stayed under Section 1520(a) of the Bankruptcy Code, is hereby stayed;
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(b) Execution against the assets of the PC Debtors to the extent not stayed

under Section 1520(a) of the Bankruptcy Code is hereby stayed;

(c) The administration or realization of all or part of the assets of the PC

Debtors within the territorial jurisdiction of the United States is hereby entrusted to the

PC Debtors, and the terms of the CCAA Order shall apply to the PC Debtors, its

creditors, the Monitor, and any other parties-in-interest; and

(d) The right of any person or entity, other than the PC Debtors, to transfer or

otherwise dispose of any assets of the PC Debtors to the extent not suspended under

Section 1520(a) of the Bankruptcy Code is hereby suspended unless authorized in writing

by the PC Debtors or by Order of this Court.

5. Nothing in this Order shall be deemed to entrust or otherwise vest the PC Debtors

or its assets to the Monitor, with the terms of the CCAA Order to expressly govern the rights and

responsibilities as foreign representative in this foreign main proceeding.

6. Notwithstanding Rule 7062 of the Bankruptcy Rules, made applicable to this case

by Rule 1018 of the Bankruptcy Rules, the terms and conditions of this Order shall be

immediately effective and enforceable upon its entry and, upon its entry, shall become final and

appealable.

7. This Court shall retain jurisdiction with respect to the enforcement, amendment or

modification of this Order, any request for additional relief or any adversary proceeding brought

in and through these Chapter 15 foreign proceedings, and any request by an entity for relief from

the provisions of this Order, for cause shown, that is properly commenced and within the

jurisdiction of this Court.
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Dated: ______________________, 2013.

BY THE COURT

Howard R. Tallman, Chief
United States Bankruptcy Judge
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re 
 
Quebecor World Inc.,  
 
Debtor in Foreign Proceedings. 
 

 
Chapter 15 
 
Case No. 08-13814 (JMP) 
 
Honorable James M. Peck 

 

ORDER GRANTING RECOGNITION AND ENFORCEMENT OF  
CANADIAN SANCTION ORDER AND RELATED RELIEF 

 
This matter was brought before the Court by Ernst & Young Inc., the court-

appointed monitor (the "Monitor") and authorized foreign representative of Quebecor World 

Inc. ("QWI") in proceedings (the "Canadian Proceedings") pending before the Quebec 

Superior Court (Commercial Division) (the "Quebec Court") under Canada's Companies' 

Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "Motion") seeking entry of 

an order pursuant to sections 1507, 1521 and 105(a) of title 11 of the United States Code (the 

"Bankruptcy Code"), recognizing and giving effect in the United States to the Quebec Court's 

order sanctioning the Plan of Reorganization and Compromise of Quebecor World Inc. (the 

"Canadian Sanction Order"), a copy of which is annexed hereto as Exhibit 1.   

Due and timely notice of the filing of the Motion was given to those creditors of 

QWI required to be served under the Bankruptcy Code, other parties in interest, and the Office of 

the United States Trustee, which notice is adequate for purposes of the Motion and no other or 

further notice thereof need be given.  Any objections to the Motion that have not been withdrawn 

or resolved have been overruled.   
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Therefore, after due deliberation and sufficient cause appearing therefor, the 

Court finds and concludes as follows: 

(A) This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 
and 1334 and section 1501 of the Bankruptcy Code. 

(B) This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).   

(C) Venue is proper in this District pursuant to 28 U.S.C. § 1410(3).   

(D) The relief granted is necessary and appropriate, in the interests of the 
public and international comity, consistent with United States public policy, warranted 
pursuant to section 1521 of the Bankruptcy Code, and will not cause any hardship to any 
party in interest that is not outweighed by the benefits of granting that relief. 

(E) Pursuant to section 1507(b), the relief granted will reasonably assure:  

(1) just treatment of all holders of claims against or interests in QWI's 
property;  

(2) protection of claim holders in the United States against prejudice 
and inconvenience in the processing of claims in the Canadian 
Proceedings;  

(3) prevention of preferential or fraudulent dispositions of property of 
QWI;  and  

(4) distribution of proceeds of QWI's property substantially in 
accordance with the order prescribed by the Bankruptcy Code. 

(F) The interest of the public will be served by this Court granting the relief 
requested by the Monitor. 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 

1. The Canadian Sanction Order is hereby given full force and effect in the 

United States and is binding on all persons subject to this Court's jurisdiction pursuant to sections 

1507, 1521(a)(7), and 105(a) of the Bankruptcy Code. 

2.  The Motion and this Order shall be made available on the Monitor's 

website at www.ey.com/ca/quebecorworld or upon request at the offices of Allen & Overy LLP, 
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1221 Avenue of the Americas, New York, New York 10020, Attention: Bethany Kriss, (212) 

610-6300, Bethany.Kriss@allenovery.com. 

3. Notwithstanding Rule 7062 of the Federal Rules of Bankruptcy Procedure, 

made applicable to this case by Rule 1018 of the Federal Rules of Bankruptcy Procedure, the 

terms and conditions of this Order shall be immediately effective and enforceable upon its entry, 

and upon its entry, this Order shall become final and appealable. 

Dated:  New York, New York   
             July 1, 2009 
 

 

      s/ James M. Peck                                   
UNITED STATES BANKRUPTCY JUDGE 
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EXHIBIT 1 

 

Canadian Sanction Order 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re 
 
Quebecor World Inc.  
 
Foreign Applicant in Foreign Proceeding. 

 
Chapter 15 
 
 
Case No. 08-13814 (JMP) 
 

 
ORDER GRANTING RECOGNITION AND RELATED RELIEF 
 
This matter was brought before the Court by Ernst & Young Inc., the court-

appointed monitor (the "Monitor") and authorized foreign representative of Quebecor World 

Inc. ("QWI") in a proceeding (the "Canadian Proceeding") pending before the Quebec Superior 

Court (Commercial Division) (the "Canadian Court") under Canada's Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended.   

This Court has reviewed the Verified Petition For Recognition of the Foreign 

Proceeding filed on September 30, 2008 (the "Chapter 15 Petition") commencing the above-

captioned chapter 15 case pursuant to sections 1504, 1515 and 1517 of title 11 of the United 

States Code, as amended (the "Bankruptcy Code"), and seeking enforcement pursuant to 

sections 1521(a)(7), 1507, and 105(a) of the Bankruptcy Code of the Claims Procedure Order of 

the Canadian Court dated September 29, 2008, a copy of which is annexed hereto (the "Claims 

Procedure Order") as Exhibit A.   

Due and timely notice of the filing of the Chapter 15 Petition was given in 

accordance with this Court's order dated October 1, 2008, approving the form of notice and 

manner of service thereof, which notice is deemed adequate for all purposes such that no other or 

further notice thereof need be given.  No objection to the relief sought by the Chapter 15 Petition 

has been filed with the Court.   
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Therefore, after due deliberation and sufficient cause appearing therefor, the 

Court finds and concludes as follows: 

(A) This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 
and 1334 and section 1501 of the Bankruptcy Code. 

(B) This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).   

(C) Venue is proper in this District pursuant to 28 U.S.C. § 1410(3).   

(D) The Monitor is a person within the meaning of section 101(41) of the 
Bankruptcy Code and is the duly appointed foreign representative of QWI within the 
meaning of section 101(24) of the Bankruptcy Code.   

(E) This case was properly commenced pursuant to sections 1504 and 1515 of 
the Bankruptcy Code.   

(F) The Chapter 15 Petition meets the requirements of section 1515 of the 
Bankruptcy Code. 

(G) The Canadian Proceeding is a foreign proceeding within the meaning of 
section 101(23) of the Bankruptcy Code. 

(H) The Canadian Proceeding is entitled to recognition by this Court pursuant 
to section 1517 of the Bankruptcy Code. 

(I) The Canadian Proceeding is pending in Canada, which is the location of 
QWI's center of main interest, and as such, constitutes a foreign main proceeding 
pursuant to section 1502(4) of the Bankruptcy Code and is entitled to recognition as a 
foreign main proceeding pursuant to section 1517(b)(1) of the Bankruptcy Code. 

(J) The Monitor is entitled to all the relief provided by section 1520 of the 
Bankruptcy Code without limitation. 

(K) The relief granted is necessary and appropriate, in the interests of the 
public and international comity, consistent with United States public policy, warranted 
pursuant to section 1521 of the Bankruptcy Code, and will not cause any hardship to any 
party in interest that is not outweighed by the benefits of granting that relief. 

(L) The interest of the public will be served by this Court granting the relief 
requested by the Monitor. 

 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 
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1. The Canadian Proceeding is hereby recognized as a foreign main 

proceeding pursuant to section 1517 of the Bankruptcy Code. 

2. The Claims Procedure Order is hereby given full force and effect in the 

United States and is binding on all persons subject to this court's jurisdiction pursuant to sections 

1521(a)(7), 1507, and 105(a) of the Bankruptcy Code. 

3.  The Chapter 15 Petition and this Order shall be made available on the 

Monitor's website at www.ey.com/ca/quebecorworld or upon request at the offices of Allen & 

Overy LLP, 1221 Avenue of the Americas, New York, New York 10020, Attention: Tania 

Ingman, (212) 756-1199, Chapter15.QWI@allenovery.com. 

4. Notwithstanding Rule 7062 of the Federal Rules of Bankruptcy Procedure, 

made applicable to this case by Rule 1018 of the Federal Rules of Bankruptcy Procedure, the 

terms and conditions of this Order shall be immediately effective and enforceable upon its entry, 

and upon its entry, this Order shall become final and appealable. 

 
Dated:  New York, New York   
             November 14, 2008 
 

 
 

     s/ James M. Peck                                         . 
UNITED  STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
In re 
 
Quebecor World Inc.  
 
Foreign Applicant in Foreign Proceeding. 

 
Chapter 15 
 
 
Case No. 08-13814 (JMP) 
 

 
ORDER GRANTING RECOGNITION AND RELATED RELIEF 
 
This matter was brought before the Court by Ernst & Young Inc., the court-

appointed monitor (the "Monitor") and authorized foreign representative of Quebecor World 

Inc. ("QWI") in a proceeding (the "Canadian Proceeding") pending before the Quebec Superior 

Court (Commercial Division) (the "Canadian Court") under Canada's Companies' Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, as amended.   

This Court has reviewed the Verified Petition For Recognition of the Foreign 

Proceeding filed on September 30, 2008 (the "Chapter 15 Petition") commencing the above-

captioned chapter 15 case pursuant to sections 1504, 1515 and 1517 of title 11 of the United 

States Code, as amended (the "Bankruptcy Code"), and seeking enforcement pursuant to 

sections 1521(a)(7), 1507, and 105(a) of the Bankruptcy Code of the Claims Procedure Order of 

the Canadian Court dated September 29, 2008, a copy of which is annexed hereto (the "Claims 

Procedure Order") as Exhibit A.   

Due and timely notice of the filing of the Chapter 15 Petition was given in 

accordance with this Court's order dated October 1, 2008, approving the form of notice and 

manner of service thereof, which notice is deemed adequate for all purposes such that no other or 

further notice thereof need be given.  No objection to the relief sought by the Chapter 15 Petition 

has been filed with the Court.   
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Therefore, after due deliberation and sufficient cause appearing therefor, the 

Court finds and concludes as follows: 

(A) This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 
and 1334 and section 1501 of the Bankruptcy Code. 

(B) This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P).   

(C) Venue is proper in this District pursuant to 28 U.S.C. § 1410(3).   

(D) The Monitor is a person within the meaning of section 101(41) of the 
Bankruptcy Code and is the duly appointed foreign representative of QWI within the 
meaning of section 101(24) of the Bankruptcy Code.   

(E) This case was properly commenced pursuant to sections 1504 and 1515 of 
the Bankruptcy Code.   

(F) The Chapter 15 Petition meets the requirements of section 1515 of the 
Bankruptcy Code. 

(G) The Canadian Proceeding is a foreign proceeding within the meaning of 
section 101(23) of the Bankruptcy Code. 

(H) The Canadian Proceeding is entitled to recognition by this Court pursuant 
to section 1517 of the Bankruptcy Code. 

(I) The Canadian Proceeding is pending in Canada, which is the location of 
QWI's center of main interest, and as such, constitutes a foreign main proceeding 
pursuant to section 1502(4) of the Bankruptcy Code and is entitled to recognition as a 
foreign main proceeding pursuant to section 1517(b)(1) of the Bankruptcy Code. 

(J) The Monitor is entitled to all the relief provided by section 1520 of the 
Bankruptcy Code without limitation. 

(K) The relief granted is necessary and appropriate, in the interests of the 
public and international comity, consistent with United States public policy, warranted 
pursuant to section 1521 of the Bankruptcy Code, and will not cause any hardship to any 
party in interest that is not outweighed by the benefits of granting that relief. 

(L) The interest of the public will be served by this Court granting the relief 
requested by the Monitor. 

 

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS: 
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1. The Canadian Proceeding is hereby recognized as a foreign main 

proceeding pursuant to section 1517 of the Bankruptcy Code. 

2. The Claims Procedure Order is hereby given full force and effect in the 

United States and is binding on all persons subject to this court's jurisdiction pursuant to sections 

1521(a)(7), 1507, and 105(a) of the Bankruptcy Code. 

3.  The Chapter 15 Petition and this Order shall be made available on the 

Monitor's website at www.ey.com/ca/quebecorworld or upon request at the offices of Allen & 

Overy LLP, 1221 Avenue of the Americas, New York, New York 10020, Attention: Tania 

Ingman, (212) 756-1199, Chapter15.QWI@allenovery.com. 

4. Notwithstanding Rule 7062 of the Federal Rules of Bankruptcy Procedure, 

made applicable to this case by Rule 1018 of the Federal Rules of Bankruptcy Procedure, the 

terms and conditions of this Order shall be immediately effective and enforceable upon its entry, 

and upon its entry, this Order shall become final and appealable. 

 
Dated:  New York, New York   
             November 14, 2008 
 

 
 

     s/ James M. Peck                                         . 
UNITED  STATES BANKRUPTCY JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 
MARSHALL W. COLLINS, GARY DANNENBERG, 
THEODORE M. KOLER, and ELMER WALKER, 
Individually and on Behalf of All 
Others Similarly Situated 

11 Civ. 1288 (JSR) 
Plaintiffs, 

ORDER 
-v-

OILSANDS QUEST INC. (f/k/a CANWEST 
PETROLEUM CORPORATION), CHRISTOPHER 
H. HOPKINS, T. MURRAY WILSON, KARIM 

HIRJI, GARTH WONG, RONALD PHILLIPS, 

THOMAS MILNE, GORDON TALLMAN, WILLIAM 

SCOTT THOMPSON, PAMELA WALLIN, JOHN 

READ, MCDANIEL & ASSOCIATES 

CONSULTINGS LTD. and TD SECURITIES, 

INC. , 


Defendants. 

- - --- x 


In re: OILSANDS QUEST INC., et.al., Chapter 15 
12-10476(JSR} 

Applicants in Foreign 
Proceedings ORDER 

--------- ----- x 

JED S. RAKOFF, U.S.D.J. 

Pending before the Court are the Verified Petitions for 

Recognition of Foreign Proceedings and Related Relief filed by Ernst & 

Young, the bankruptcy monitor and authorized foreign representative 

(the "Monitor") of Oilsands Quest Inc. and certain of its subsidiaries 

(collectively "Oilsands U 
). The Monitor filed its petitions pursuant 

to Chapter 15 of the Bankruptcy Code, and seeks 1) recognition of 

certain bankruptcy proceedings pending before the Court of Queen's 

Bench of Alberta (the "Canadian Proceedings") as "foreign main 
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proceedings" under section 1517 the Bankruptcy Code; 2)an Order 

giving full force in the United States to the Initial Order of the 

Court of Queen's Bench of Alberta and two subsequent orders (the 

"Alberta Orders"). The only contested parts of these orders are the 

stays of pending litigation against the individual officers and 

directors of Oilsandsj 3)a stay of proceedings in the above-captioned 

civil case against McDaniel & Associates Consulting Ltd. ("McDaniel n ), 

a former consultant to Oilsands. 

For reasons that will be explained in a forthcoming written 

opinion, the Court hereby grants the Monitor's request that this Court 

recognize the Canadian Proceedings as foreign main proceedings and 

give full force and effect to the Alberta Orders. Moreover, the 

plaintiffs agreed at oral argument that if the Court granted the 

Monitor's request to enforce the Alberta Orders, it should also grant 

the Monitor's request to stay the above captioned civil case against 

McDaniel. Transcript of Oral Argument, Mar. 15, 2012. Therefore, 

the Monitor's petitions are granted in full. The Monitor is directed 

to promptly file with this Court any new orders signed by the Alberta 

Court. The above captioned civil case, 11 Civ. 1288 (JSR) is stayed 

in its entirety until further order of this Court. 

SO ORDERED. 

Dated: New York, NY 
March 29, 2012 

2 
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United States District Court, E.D. Pennsylvania.
James B. SMITH, On Behalf of Himself and Oth-

ers Similarly Situated, Plaintiff,
v.

DOMINION BRIDGE CORPORATION (f/k/a
Cedar Group, Inc.), Michel L. MarengÈre and

Nicolas Matossian, Defendants.

No. CIV. A. 96–7580.
March 2, 1999.

MEMORANDUM
REED.

*1 Before the Court is the motion of defend-
ants Dominion Bridge Corporation (“DBC”),
Michel L. Marengère, and Nicolas Matossian
(collectively the “individual defendants”) for stay
of proceedings (Document No. 32). Based on the
following analysis, the motion to stay will be
granted.

I. BACKGROUND AND POSITIONS OF THE
PARTIES

The following background on this class ac-
tion is taken from the complaint and the Memor-
andum and Order of the Court dated March 5,
1998 granting the plaintiff's motion for class cer-
tification (Document No. 28). Cedar Group, Inc.
was an international engineering, infrastructure,
project management, aerospace and industrial
metal transformation company. In August of
1996, Cedar changed its name to Dominion
Bridge Corporation. Defendant Michel L.
Marengère was DBC's Chairman of the Board
and Chief Executive Officer, and defendant Nic-
olas Matossian was DBC's President, Chief Fin-
ancial Officer, and Chief Operating Officer dur-
ing the period of time relevant to this lawsuit.
The common stock of DBC was traded publicly
in the United States on the NASDAQ Stock Ex-
change and in Canada on the Vancouver Stock
Exchange.

The plaintiffs allege that between April 20,
1995 and May 18, 1996, defendants failed to dis-
close to the investment community that DBC's
construction contracts were at risk of either not

being formed or being canceled, that DBC lost
$40 million in contracts for fiscal 1996, that DBC
suffered from a lack of adequate accounting con-
trols, that DBC's financial status lacked credibil-
ity because of inaccurate and misleading account-
ing practices, and that the defendants had been
accused of violations of federal securities law in a
letter from a former executive. The Montreal
Gazette published this information on May 18,
1996. In addition to DBC's failure to disclose,
Smith alleges that DBC issued several misleading
statements to the press touting the purported suc-
cess and growth of DBC during this period.

Smith brought this class action in this Court
on November 12, 1996 alleging violations of Sec-
tions 10(b) and 20(a) of the Securities Exchange
Act of 1934, 15 U.S.C. §§ 78j(b) and 78t, and
Rule 10b–5, 17 C.F.R. 240.10b–5, which was
promulgated thereunder. Marengère and Matossi-
an resigned from DBC on April 28, 1998.
(Marengère Declaration ¶ 3; Matossian Declara-
tion ¶ 3).

The defendants filed the pending motion to
stay the proceedings after DBC filed a notice of
intention to file a proposal FN1 pursuant to
Canada's Bankruptcy and Insolvency Act (“BIA”)
§ 50.4 in the Quebec Superior Court, Bankruptcy
Division, District of Montréal, Canada on August
11, 1998. (Leduc Declaration ¶ 1). The defend-
ants contend that under BIA § 69, the filing of the
notice of intention automatically stayed the com-
mencement or continuation of all suits, actions
and proceedings against DBC, except by leave of
the Canadian court. (Leduc Declaration ¶ 6; Pls.'
Ex. A, Notice of Stay Order). The defendants ar-
gue that this Court should extend comity to the
stay of the Canadian court and exercise its inher-
ent power to stay the proceedings as to DBC in
this lawsuit.

FN1. A notice of intention to file a pro-
posal is an indication to creditors that the
debtor is going to reorganize. (Pls.' Ex.
C, Leduc Dep. at 11).

*2 Although the defendants acknowledge that
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the stay issued by the Canadian court does not ap-
ply to the individual defendants in this lawsuit,
the defendants seek to stay the proceedings
against the individual, non-debtor defendants as
well, in order to protect the interests of DBC. The
defendants contend that any judgment against the
individual defendants could have a collateral es-
toppel effect on the liability of DBC. In addition,
under to the Certificate of Incorporation of DBC
and agreements entered into between the indi-
vidual defendants and DBC (Defs.' Exs. A, B, and
C), the individual defendants contend that they
are entitled to indemnity from DBC for any liabil-
ity that they may incur as a result of this litiga-
tion. (Marengère Declaration ¶ 6; Matossian De-
claration ¶ 6).

The plaintiffs argue that comity should not be
extended to the Canadian stay and that this law-
suit should proceed against DBC. Alternatively,
the plaintiffs argue that if the Court grants the
stay as to the claims against DBC, it should be
conditioned upon DBC's production of certain
documents. The plaintiffs argue that a stay should
not be granted as to their claims against the indi-
vidual defendants as they are former officers and
directors of DBC who are not involved in the re-
organization efforts of DBC. In addition, the
plaintiffs argue that no harm would incur to DBC
if the case proceeds against the individual defend-
ants as collateral estoppel would not apply to the
claims against DBC and DBC has no duty to in-
demnify the individual defendants.

II. ANALYSIS

A. Extension of Comity to the Canadian Stay

A federal court has discretion to exercise its
inherent power to stay the proceedings before it.
See I.J.A., Inc. v. Marine Holdings, Ltd., 524
F.Supp. 197, 198 (E.D.Pa.1981) (citing Landis v.
North American Co., 299 U.S. 248, 57 S.Ct. 163,
81 L.Ed. 153 (1936)). In general, a federal court
should give effect to executive, legislative, and
judicial acts of a foreign nation under the prin-
ciple of international comity. See Philadelphia
Gear Corp. v. Philadelphia Gear de Mexico, S.A.,
44 F.3d 187, 191 (3d Cir.1994). Comity is the
“recognition which one nation allows within its

territory to the legislative, executive, or judicial
acts of another nation, having due regard both to
international duty and convenience, and to the
rights of its own citizens or of other persons who
are under the protection of its laws.” Hilton v.
Guyot, 159 U.S. 113, 163, 16 S.Ct. 139, 40 L.Ed.
95 (1895). Courts in the United States have long
extended comity to foreign bankruptcy actions.
See Victrix S.S. Co., S.A. v. Salen Dry Cargo
A.B., 825 F.2d 709, 714 (2d Cir.1987). According
comity to a foreign bankruptcy proceeding en-
ables “the assets of debtor to be disbursed in an
equitable, orderly, and systematic manner, rather
than in a haphazard, erratic, or piecemeal fash-
ion.” Cunard S.S. Co. v. Salen Reefer Services
A.B., 773 F.2d 452, 457–58 (2d Cir.1985).
“Under general principles of comity ..., federal
courts will recognize foreign bankruptcy proceed-
ings provided the foreign laws comport with due
process and fairly treat the claims of local credit-
ors.” Victrix S.S. Co., 825 F.2d at 714. In Phil-
adelphia Gear Corp., the Court of Appeals for
the Third Circuit concluded that a party seeking a
stay of a judicial proceeding based on a foreign
bankruptcy proceeding must demonstrate that
“(1) the foreign bankruptcy court shares our
policy of equal distribution of assets; and (2) the
foreign law mandates the issuance or at least au-
thorizes the request for the stay.” 44 F.3d at 193.

*3 As a sister common law jurisdiction,
courts have consistently extended comity to Ca-
nadian bankruptcy proceedings. See In re Davis,
191 B.R. 577, 587 (Bankr.S.D.N.Y.1996)
(finding that the BIA “contains a comprehensive
procedure for the orderly marshaling and equit-
able distribution of a Canadian debtor's assets
which closely resembles that under the
[Bankruptcy] Code”); Cornfeld v. Investors Over-
seas Services, Ltd., 471 F.Supp. 1255, 1259
(S.D.N.Y.1979). The defendants submitted the
declaration of René C. Leduc, the administrator
acting on behalf of Arthur Andersen Inc. who was
appointed trustee under DBC's proposal, which
describes Canadian bankruptcy law. (Leduc De-
claration ¶¶ 6, 9–20). Canadian law provides for
equal distribution of assets and authorizes the
stay of proceedings against an entity that has filed
for bankruptcy protection. (Leduc Declaration ¶¶
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9, 6). The provision for an automatic stay of pro-
ceedings against the debtor issued under Cana-
dian law is analogous to 11 U.S.C. § 362, which
provides for an automatic stay of the continuation
or commencement of any action against a bank-
rupt. Moreover, there is no indication in the re-
cord that the proceedings instituted by DBC in
Canada do not comport with American notions of
due process or that extending comity here would
be prejudicial to the interests of the plaintiffs or
the United States. See Philadelphia Gear Corpor-
ation, 44 F.3d at 193 (noting that a court should
consider (1) whether the court in which the pro-
ceedings were pending is a duly authorized
tribunal, (2) whether the foreign bankruptcy code
provides for equal treatment of creditors, (2)
whether a stay would be in some manner
“inimical to this country's policy of equality;”
and (4) whether the creditor would be prejudiced
by the stay).

The plaintiffs argue that the United States has
an overriding public policy interest in enforcing
its securities laws; however, deference may be
given to foreign bankruptcy proceedings notwith-
standing that the plaintiffs in this Court are
Americans and the claims are based on the secur-
ities laws of this country. See Lindner Fund, Inc.
v. Polly Peck International PLC, 143 B.R. 807,
810 (S.D.N.Y.1992) (extending comity to English
bankruptcy proceedings by dismissing action
claiming violations of the Security and Exchange
Act of 1934 filed in the United States federal
court against debtor on the grounds that dismissal
“would further the public policies underlying the
automatic stay provisions of the English Insolv-
ency Act and the analogous provision of the
United States Bankruptcy Code.”).

These notions of international comity and the
case law on the issue suggest that comity should
be extended to the Canadian bankruptcy proceed-
ings and the automatic stay issued by the Cana-
dian court; accordingly, the motion to stay will be
granted as to the proceedings against DBC.

B. Extension of Stay to Proceedings against
Non–Debtor Defendants

*4 Neither the stay entered by the Canadian

court nor the automatic stay provision of § 362(a)
apply to non-bankrupt co-defendants of the debt-
or, such as the individual defendants in this case.
See United National Insurance Company v.
Equipment Managers, Inc., No. 95–0116, 1997
WL 241152, *3 (E.D.Pa. May 6, 1997). However,
under certain “unusual circumstances,” FN2

courts have stayed proceedings against non-
debtor co-defendants in cases in which the claims
against the debtor were automatically stayed. See
McCartney v. Integra Nat'l Bank North, 106 F.3d
506, 510 (3d Cir.1997). “Unusual circumstances”
exist when “there is such identity between the
debtor and third-party defendant that the debtor
may be said to be the real party defendant and
that a judgment against the third party defendant
will in effect be a judgment or finding against the
debtor” or where the protection of a stay is essen-
tial to the debtor's reorganization efforts. Id.
(quoting A.H. Robins Co., Inc. v. Piccinin, 788
F.2d 994, 999 (4th Cir.), cert. denied, 479 U.S.
876 (1986)). Similarly, many bankruptcy courts
have issued preliminary injunctions pursuant to
11 U.S.C. § 105(a),FN3 staying the prosecution
of actions against non-debtor defendants who
were officers or directors of the debtor. See e.g.,
In re American Film Technologies, Inc., 175 B.R.
847, 850 (Bankr.D.Del.1994) (citing cases).

FN2. There is some disagreement as to
whether under “unusual circumstances,”
the stay provisions of § 362 apply auto-
matically to non-debtor co-defendants or
if the stay provisions must be extended
by court order. See In re Bidermann In-
dustries U.S.A., Inc., 200 B.R. 779, 782
(Bankr.S.D.N.Y.1996). There is no need
to address this issue here as the Court is
only considering the automatic stay by
analogy in determining whether to exer-
cise its inherent power to stay proceed-
ings before it.

FN3. The plaintiffs argue that the Court
should apply the standard for a prelimin-
ary injunction to determine whether to
stay the proceedings against the indi-
vidual defendants. However, the cases
which the plaintiffs cite concern a court's

Page 3
Not Reported in F.Supp.2d, 1999 WL 111465 (E.D.Pa.), 33 Bankr.Ct.Dec. 1263
(Cite as: 1999 WL 111465 (E.D.Pa.))

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.

Case:14-26132-EEB   Doc#:11-28   Filed:12/03/14    Entered:12/03/14 16:18:24   Page3 of 5

http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994254472&ReferencePosition=193
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994254472&ReferencePosition=193
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1994254472&ReferencePosition=193
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1992147541&ReferencePosition=810
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1992147541&ReferencePosition=810
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1992147541&ReferencePosition=810
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1992147541&ReferencePosition=810
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1997107979
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1997107979
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1997107979
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=Y&SerialNum=1997107979
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997050440&ReferencePosition=510
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997050440&ReferencePosition=510
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997050440&ReferencePosition=510
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986120194&ReferencePosition=999
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986120194&ReferencePosition=999
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1986120194&ReferencePosition=999
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&DocName=479US876&FindType=Y
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&DocName=479US876&FindType=Y
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS105&FindType=L
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1994253406&ReferencePosition=850
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1994253406&ReferencePosition=850
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1994253406&ReferencePosition=850
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS362&FindType=L
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1996225773&ReferencePosition=782
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1996225773&ReferencePosition=782
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1996225773&ReferencePosition=782
http://uk.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=164&FindType=Y&ReferencePositionType=S&SerialNum=1996225773&ReferencePosition=782


power to issue an injunction staying pro-
ceedings in other courts pursuant to §
105. As the motion requests that this
Court stay proceedings before it pursuant
to its inherent power to stay, the defend-
ants do not need to satisfy the require-
ments for a preliminary injunction to ob-
tain a stay in this Court.

In United National Insurance, the court, in
the context of considering a motion to sever the
claims against individual, non-debtor defendants,
considered four factors that have been used to de-
termine whether a court should proceed without a
party whose absence from the litigation is com-
pelled by other reasons: “(1) the plaintiff's in-
terest in having a forum and whether or not
plaintiff has a satisfactory alternative forum; (2)
whether the defendant may wish to avoid multiple
litigation or inconsistent relief or sole responsibil-
ity for liability he shares with another; (3) the in-
terest of the outsider whom it would have been
desirable to join and the extent to which the judg-
ment may, as a practical matter, impair or impede
the absent party's ability to protect his interest;
and (4) the interest of the courts and the public in
the complete, consistent and efficient settlement
of controversies.” 1997 WL 241152 at *3 (citing
Cushman and Wakefield, Inc. v. Backos, 129 B.R.
35, 36 (E.D.Pa.1991)). Consideration of these
factors is helpful in determining whether unusual
circumstances exist such that the proceedings
against the individual defendants should be
stayed.

As to the first factor, because this is a motion
to stay the proceedings not a motion to dismiss,
the plaintiffs retain this Court as the forum in
which to bring their claims, even if they are un-
able to bring their claims before the bankruptcy
court in Canada. Extending the stay to all defend-
ants does not shield any of the defendants from li-
ability, but rather merely delays the proceedings
until DBC can submit and implement a reorganiz-
ation plan to its creditors. The interests in avoid-
ing multiple proceedings and potentially incon-
sistent relief and in the efficient resolution of
claims, represented in the second and fourth
factors, weigh in favor of extending the stay to

the claims against the individual defendants.

*5 As to the third factor, given the fact that
the individual defendants were officers of DBC at
the time of the allegations of plaintiffs and that
the claims against the individual defendants arise
out of the same factual basis as the claims against
DBC, I conclude that DBC will not be able to ad-
equately protect its interests if it is not present
while the case proceeds against the individual de-
fendants. Two issues contribute to this potential
hindrance to DBC: the possible operation of col-
lateral estoppel and DBC's potential duty to in-
demnify the individual defendants. If this case is
allowed to proceed against the individual defend-
ants, collateral estoppel may prevent DBC from
litigating factual and legal issues critical to the
claims of the plaintiffs against it. See In re
Johns–Manville Corporation, 26 B.R. 420, 429
(Bankr.S.D.N.Y.1983) (extending the automatic
stay to enjoin a security holders' class action suit
against various employees and agents of a debtor,
noting the risk that the corporate debtor “would
be found to be a controlling nonparty ... [and]
thus could be collaterally estopped in subsequent
suits from relitigating issues determined against
its officers and directors”), vacated in part on
other grounds, 41 B.R. 926 (S.D.N.Y.1984).

The parties disagree as to whether the indi-
vidual defendants have a right to indemnification
by DBC for any liability they may incur in this
lawsuit. Because it is possible that DBC may be
required to indemnify the individual defendants
for any liability they incur as a result of this law-
suit and in the least, it would be in DBC's interest
to protect itself in the proceedings against the in-
dividual defendants in case its duty to indemnify
is later established, continuing with the claims
against the individual defendants in the absence
of DBC would undermine the purpose of granting
the stay as to the claims against DBC. Indeed, it
is likely that DBC would have to focus some of
its efforts on the defense of these individual de-
fendants to protect its interests, which would de-
tract from its ability to successfully reorganize.

All four of the factors discussed in United
National Insurance weigh in favor of staying the
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proceedings against the individual defendants. In
addition, the case law addressing this issue under
similar facts supports the same conclusion. See
e.g., Allstate Life Insurance Co. v. Linter Group
Ltd., 994 F.2d 996, 1000 (2d Cir.1993) (affirming
the lower court's dismissal of suit against indi-
vidual, non-debtor defendants and noted that
“since these individuals were sued solely because
of their affiliation with the [debtor], to allow
these claims to go forward in the United States
despite the dismissal as to the [debtor] would de-
feat the purpose of granting comity in the first
place”); United National Insurance, 1997 WL
241152 at *4 (denying motion to sever case
against individual defendants and proceed to trial
and noting that “where wrongful conduct by of-
ficers and agents of a corporation and the corpor-
ation itself are alleged, there is great potential for
the interest of [the debtor] to be impaired or im-
peded if the case were to proceed against the indi-
vidual defendants”). Because I find that unusual
circumstances exist such that there is identify
between DBC and the individual defendants such
that DBC may be said to be the real party defend-
ant and a stay is necessary to DBC's reorganiza-
tion efforts, the motion to stay as to the claims
against the individual defendants will be granted.

C. Request for Discovery
*6 The plaintiffs request that this Court re-

quire DBC to produce certain documents that the
plaintiffs argue DBC agreed to produce in July of
1998 before it filed for bankruptcy protection in
Canada. Because I conclude that the plaintiffs
will not suffer prejudice if discovery is delayed
and that requiring DBC to proceed with document
production in this lawsuit during its efforts to re-
organize would defeat the purpose in extending
comity to the Canadian stay in the first place, the
request will be denied.

IV. CONCLUSION
Based on the foregoing analysis, the motion

to stay will be granted. The request of plaintiffs
that this Court condition the stay on the produc-
tion of certain documents by DBC will be denied.

An appropriate Order follows.

ORDER

AND NOW, this 2nd day of March, 1999,
upon consideration of the motion of defendants
for stay of proceedings (Document No. 32), the
response of the plaintiffs thereto (Document No.
35), and the reply of the defendants (Document
No. 36), and for the reasons set forth in the fore-
going Memorandum, it is hereby ORDERED that
the motion is GRANTED and the proceedings in
this Court are STAYED until further order of the
Court. The parties shall notify the Court when the
automatic stay imposed by the Canadian bank-
ruptcy court is lifted.

IT IS FURTHER ORDERED THAT the re-
quest of the plaintiffs that the stay be conditioned
on the production of certain documents by
Dominion Bridge Corporation is DENIED.

IT IS FURTHER ORDERED that the Clerk
shall place this case on the civil suspension dock-
et of this Court.

E.D.Pa.,1999.
Smith v. Dominion Bridge Corp.
Not Reported in F.Supp.2d, 1999 WL 111465
(E.D.Pa.), 33 Bankr.Ct.Dec. 1263
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